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Criminal Procedure
Criminal Procedure; victims of crime-restitution
Business & Professions Code §§556, 585, 805, 805.5, 1287, 1701, 2315,
2558, 2670, 2799,2887, 2970, 3532, 3535, 4331, 4382,4384,4543, 5120,
5536,5536.1,5589,6037, 6600,6787,7384,7415,7560,7719,7872,8553,
9051.1, 9680, 9890.114, 9891.24, 9994, 10085, 10138, 10139, 10238.6,
10510, 10511,11023, 12732, 13422, 13531, 14491, 16603, 16604, 17522,
17568, 17572, 17776, 17930, 19220,21653, 21667,25606,25616,25617,
25618, 25658, 25661, 25665 (amended); Civil Code §§1881.1, 2941.5,
2954, 2985.2, 2985.3 (amended); Code of Civil Procedure §§340.3,
1021.4 (new); §§37, 238, 1218, 1576 (amended); Corporations Code
§§2255, 2259, 21307, 22002, 27203, 29102, 35301, 35302 (amended);
Education Code §§32051, 32210, 44810, 44812, 48454, 49182, 49183,
94336 (amended); Financial Code §§3376, 3510, 5005, 5018, 5019,
5603, 5606,5809,9005, 17214, 17624 (amended); Fish and Game Code
§§ 11036, 12002, 12003, 12004 (amended); Food and Agriculture Code
§§9136, 9165, 9701, 11891, 12996, 15071, 16421, 16703, 20221, 23071,
26681,27671,29701,35281,37262,41551,42971, 53541,54461,55901,
56631, 59233, 61571, 67723, 68111 (amended); Government Code
§§13960.1, 13967.5 (new); §§6201, 8665, 9056, 12975, 12976, 13959,
13967, 13969, 15619, 25132, 27495, 26820.4, 36900, 36901, 68055.7,
72055 (amended); Harbors and Navigation Code §§308, 668, 6309.4
(amended); Health and Safety Code §§1235, 1290, 1540, 1595.2, 1620,
1739, 1909, 3354, 3704, 3803, 4009, 4456, 9675, 10679, 12401, 13002,
13028, 13112, 17995, 18700, 18851, 19997, 24004,24108, 25010,25865,
25897,25987,28160,28455,28726,28770,28862 (amended); Insurance
Code §§657, 669, 782, 804, 833, 1043, 11146, 11161, 11164, 11165,
(amended); Labor Code §§23, 90,91,354,408,432.7,606,752,801,853,
971, 1011, 1012, 1015, 1016, 1018, 1056, 1136, 1199, 1303, 1308, 1309,
1354, 1391, 1393, 1697, 1698.1, 1700.30,2263,2354,2441, 2805,6413.5,
6951, 6952, 6956, 7205, 7319 (amended); Military and Veterans Code
§§145, 421, 422, 424, 1673, 1820 (amended); Penal Code §§1191.2,
1202.4, 1205.5, 2085.5 (new); §§ 1203.04,11503 (new and repealed); 19,
69,71, 74, 95,96, 99, 100, 142, 147, 148.3, 148.4, 149, 153, 154, 158, 182,
219.2,237,241,241.4,243,245,249,258,266, 266a, 267, 270,271, 271a,
273.6, 276, 283, 308, 310, 330, 330a, 330.1, 337.4, 351a, 374b, 374b.5,
374e, 381a, 382.5, 382.6, 383b, 384.5, 384a, 384f, 396, 415, 415.5, 474,
484b, 484g, 484h, 499b, 499c, 499d, 502, 502.7, 506b, 524, 525, 529,
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532a, 535, 536, 540, 541, 542, 543, 558.1, 560, 560.4, 593, 597k, 597(1),
606, 620, 623, 625b, 646, 647a, 647b, 653f, 653g, 654.3, 672, 1203,
1203.2, 1206, 1214, 1320, 1464, 1505, 2790, 4574, 4600, 12021, 12025,
12220, 12303, 12351, 12520, 12560 (amended); Public Resources Code
§§ 2313,2315,2316.5,3236,3754,4166,4299,4601,4656.3,4726,4879,
5008,5008.7, 5782.21,25983 (amended); Public Utilities Code §§ 1037,
3709, 3801, 3802, 4878, 4879, 5228, 5311, 5312, 5411, 5412, 7611, 7810,
7903, 8252, 16043, 21407.6 (amended); Revenue and Taxation Code
§§461,462,6073,7151,9351,9352, 12832,30471,30474,32554,32555,
38801 (amended); Streets and Highways Code §30846 (amended); Unemployment Insurance Code §1957 (amended); Vehicle Code §§9875,
10851.5, 11520, 14601, 14601.1, 16023, 16560, 20001, 20002, 21702,
21713,23103,23104,23107,23109,31618,38316,38317,38320, 39011,
42000, 42001, 42001.7, 42002 (amended); Water Code §§309, 377,
4177, 5008, 5107, 31029, 31142, 31149, 31638.5, 35424, 55334, 60342,
71644, 71689.6, 71689.27 (amended); Welfare and Institutions Code
§§729.7, 730.6, 1752.82, 1766.1 (new); §729.6 (new and repealed);
§§656.2, 752,7326, 8101, 11483 (amended).
AB 306 (Hauser); 1983 STAT. Ch 1568
Support: Assembly Crime Victim Restitution Program; Attorney General; League of Cities
Opposition: American Civil Liberties Union; California Attorneys for
Criminal Justice
AB 331 (O'Connell); 1983 STAT. Ch932
Support: Assembly Crime Victim Restitution Program; Attorney General; Department of Finance; Department of Mental Health
Opposition: American Civil Liberties Union
AB 493 (Robinson); 1983 STAT. Ch 938
(Effective September20, 1983)
AB 1087 (Nolan); 1983 STAT. Ch 940
Support: Assembly Crime Victim Restitution Program; California
Youth Authority; City of Los Angeles; Department of Finance; State
Board of Corrections
AB 1387 (Herger); 1983 STAT. Ch 939
Support: California Youth Authority; Chief Probation Officers
Association of California; County Clerks Association; County
Supervisors Association of California; Department of Finance
AB 1485 (Sher); 1983 STAT. Ch 1092
Support: Assembly Crime Victim Restitution Program; Attorney
General; Department of Consumer Affairs; Department of
Corrections; Department of Finance; Department of Fish and Game
AB 2041 (Baker); 1983 STAT. Ch 954
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Support: Attorney General; California Peace Officers Association
With the passage of Proposition Eight in November 1982, the California Constitution was amended to include the "Victims' Bill of Rights." I
As a result, the California Legislature was given a mandate to implement
procedures that provide restitution for persons who suffer loss from criminal activity. 2 The provisions of the "Victims' Bill of Rights" require all
convicted persons to make restitution to the victims of their crimes, regardless of any other punishment imposed.' The court may forego the imposition of restitution only when compelling and extraordinary
justification exists. 4 In response to this constitutional mandate, the Legislature enacted the Crime Victim Restitution Program of 1983 (hereinafter
referred to as the Program).5
Restitution as a ConditionofProbation
Prior to the enactment of Chapters 568 and 940, all persons granted
probation upon conviction of a crime were required, as a condition of probation, to make restitution only when the crime involved a victim.6 Chapters 568 and 940 require restitution as a condition of probation in all
criminal proceedings, regardless of whether a victim was involved.7 Prior
law further provided that if the court found the imposition of restitution
to be inappropriate for reasons stated in the record, the court could order
specified community service as a condition of probation. I Chapters 568
and 940 repeal these provisions. 9 Trial courts now are required to impose
restitution unless compelling and extraordinary reasons are found and
stated in the record."0 If, however, the court finds compelling and ex1. See November 1982 California Ballot Pamphlet, Proposition Eight, §1.
2. See CAL. CONST. art. I, §28(b).
3. Id
4. Id

5. See 1983 Cal. Stat. c. 568, §4, at; id c. 932, §4, aL; id.c. 938, § 11, aL-; id
c. 940, §7, at.; id. c. 939, §4, at.; id c. 1092, §424 at_; id c. 954, §6, at_.
(amending CAL. PENAL CODE § 1203.04) (re-

6.

1982 Cal. Stat. c. 1413, §5, at.

7.

See CAL. PENAL CODE § 1203.04, (a)CAL. WELF. & INST. CODE §729.6(a). The

quiring restitution from convicted persons); id c. 1413, §7, at-. (amending CAL. WELF. &
INST. CODE §729.6) (requiring restitution from minors).
definition of restitution has been expanded to include full or partial payment for losses.

CompareCAL. PENAL CODE § 1203.04(d) with 1982 Cal. Stat. c. 1413, §5, at. (amending
CAL. PENAL CODE § 120.04), CAL. WELF. & INST. CODE §729.6 with 1982 Cal. Stat. c. 1413,

(amending CAL. WELF. & INST. CODE §729.6).

§7, at-

8.

1982 Cal. Stat. c. 1413, §5, at-

(amending CAL. PENAL CODE § 1203.04); id c.

1413, §7, at- (amending CAL. WELF. & INST. CODE §729.6). If the court also found community service to be inappropriate, and stated its reasons for this finding in the record, the
condition of probation also could be foregone. 1982 Cal. Stat. c. 1413, §5, at- (amending
CAL. PENAL CODE § 1203.04); id c. 1413, §7, at-

§729.6).

9.

(amending CAL. WELF. & INST. CODE

1983 Cal. Stat. c. 568, §1, at- (repealing CAL. PENAL CODE § 1203.04); id c.

940, §2, at- (repealing CAL. WELF. & INST. CODE §729.6).
10. See CAL. PENAL CODE § 1203.04(b), CAL. WELF. & INST. CODE §729.6(b).
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traordinary reasons for not imposing restitution, community service must
be ordered as a condition of probation." This community service must be
imposed unless compelling and extraordinary12 reasons for not requiring
the service are found and stated in the record.
Under existing law, probation may be revoked if the probationer violates any provision or condition of probation. 3 Chapters 568 and 940,
however, specifically forbid the revocation of probation for failure to
make restitution unless the court finds that the probationer has the ability
to pay, and has willfully failed to make payment. 14 Additionally, Chapters
568 and 940 provide that any restitution collected must be credited
against any other money judgment obtained by the victim in an action
arising out of the offense that led to the conviction and probation. 5
Methods ofRestitution Payment

The Crime Victim Restitution Program creates new procedures governing the imposition of restitution as a condition of probation. 6 Chapters 568 and 940 require restitution in every case in which a person is
convicted of a crime and granted probation, 7 or when a ward of the
court 8 is granted probation and is allowed to remain in the physical custody of the parents or guardian. 19 If the crime involves a victim,2" restitution must be made to that victim. 21 When, however, the crime does not
involve a victim, restitution must be paid to the Restitution Fund. 2 The
amount paid into the Restitution Fund must be commensurate with the
offense, as determined by the court in its discretion, but within certain
statutory limits.23
Chapter 939 provides an additional method for minors to make restitu11.
12.

CAL. PENAL CODE § 1203.04(b), CAL. WELF. & INST. CODE § 729.6(b).
CAL. PENAL CODE § 1203.04(c), CAL. WELF. & INST. CODE §729.6(c).

13. 1979 Cal. Stat. c. 1174, §3, at4588 (amending CAL. PENAL CODE §1203.2); 1982
Cal. Stat. c. 1142, §9, at... (amending CAL. WELF. & INST. CODE §777).
14. CAL. PENAL CODE § 1203.2(a); CAL. WELF. & INST. CODE §730.6(e). A minor
given restitution as a condition of probation may have probation revoked, however, for
failing to make sufficient bona fide efforts to legally acquire the resources to pay the restitution. CAL. WELF. & INST. CODE §730.6(e).

15.
16.
17.
18.

CAL. PENAL CODE § 1203.04(d), CAL. WELF. & INST. CODE §729.6(d).
See infranotes 17-28 and accompanying text.
CAL. PENAL CODE § 1203.04(a); CAL. WELF. & INST. CODE §729.6 (a).
See CAL. WELF. & INST. CODE §602 (describing persons made wards of the

court).

19. CAL. WELF. & INST. CODE §729.6(a).
20. CAL. PENAL CODE §1203.04(a)(1); CAL. WELF.& INST. CODE §729.6(a) (1)
(definition of victim for purposes of restitution).
21. CAL. PENAL CODE §1203.04(a)(1); CAL. WELF. & INST. CODE §729.6(a) (1).
22. CAL. PENAL CODE § 1203.04(a)(2); CAL. WELF. & INST. CODE §729.6(a)(2).
23. CAL. PENAL CODE § 1203.04(e). Restitution must beat least $100 but no more
than $10,000 in felony cases, and at least$10 butno more than$1000 in misdemeanor cases.
Id CAL. WELF. & INST. CODE §729.6(e). This restitution, imposed upon minors convicted
of criminal offenses, must be at least $10 but no more than $1,000 in felony cases, and at
least $5 but no more than $100 in misdemeanor cases. Id
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tion.24 At the request of the victim, a probation officer will assist in drafting a personal service contract between the victim and the minor that
permits the minor to work off the ordered amount of restitution through
the performance of specified services.' Before this option is available,
however, the contract must be approved by the sentencing court.' If approved, performance of the specified service becomes a condition of the
probation.27 Successful performance of the contract then is credited as
payment of the required restitution.8
The Restitution Fund

Existing law provides monetary assistance to victims of violent crimes
who suffer injury or death as a result of the criminal activity of another.29
Prior to the enactment of Chapter 1092, victims who satisfied the established need requirements could receive grants and emergency awards
from the Indemnity Fund.3" In apparent recognition of the few crime victims who received adequate compensation through either the Indemnity
Fund or restitution from convicted criminals, the California Legislature
enacted Chapter 1092. 11 Under Chapter 1092, the Indemnity Fund is
renamed the Restitution Fund,32 and procedures are established to increase the amount of money transferred into this fund.33
A. IncreasedFunding Assessment Penalties

Existing law provides for the imposition of a penalty assessment upon
every fine, penalty, or forfeiture ordered and collected by the courts for
criminal offenses.34 These assessments are deposited in the Assessment
Fund, from which a statutorily determined percentage is transferred
monthly to the Restitution Fund.35 Chapter 1092 increases the amount of
money transferred into the Restitution Fund by (1)doubling the author24.
25.
26.
27.

See id §729.7.
Id
Id
Id

28.

Id

29.

SeeCAL. GOV'TCODE §§ 13959- 13969.1.

30. Id §§13961 (application for assistance), 13961.1 (emergency award procedure),
13964 (ineligibility for assistance), 13965 (types of assistance available); 1981 Cal. Stat. c.
166, §3, at 607 (amending CAL. GovT. CODE § 13967) (dispositon of proceeds); 1973 Cal.
Stat. c. 1144, §2, at 2352 (amending CAL. GOVT. CODE § 13969) (payment of claims).
31. See Press Release from Assemblyman Byron Sher, June 9, 1983 (copy on file at
the PacificLaw Journal).
32. CAL. GOVT CODE § 13960.1.

33. See infra notes 34-51 and accompanying text.
34. 1982 Cal. Stat. c. 1437, §2, at (amending CAL. PENAL CODEe § 1464). The assessment was in an amount of $4 for every $10 imposed as fine, penalty or forfeiture. Id
35.

Id The statutory percentage transferred to the Restitution Fund was 24.58 of

the amount deposited into the Assessment Fund each month. Id.
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ized amount of the fine when the amount is not specifically established,36
(2) doubling the amount of certain other prescribed fines, 37 and (3) increasing the penalty assessment to five dollars for every ten dollars imposed as a fine, penalty, or forfeiture. 8
B. IncreasedFunding Restitution Fines

Prior law required any person convicted of a violent crime resulting in
death or injury to another person to pay a fine that was separate and in addition to any other penalty imposed. 39 This fine, however, was imposed
only when the defendant had the present ability to pay the fine, and when
payment would not impose a financial hardship on the defendants or their
dependants. 40Chapters 940 and 1092 require the courts to impose a resti36. CompareCAL. PENAL CODE §19 with 1933 Cal. Stat. c. 848, §1, at 2216 (amending CAL. PENAL CODE §19), CAL. VEH. CODE §31618 with 1959 Cal. Stat. c. 1671, §5, at
4057 (amending CAL. VEH. CODE §31618); CAL. VEH. CODE §42002 with 1959 Cal. Stat. c.
3, §42002, at 1785 (amending CAL. VEH. CODE §42022).
37. See CAL. BUS. & PROF. CODE §§556, 585, 805, 805.5, 1287, 1701, 2315, 2558,
2670,2799,2887,2970,3532,3535,4331,4382,4384,4534,5120,5536, 5536.1,5589,6037,
6600, 7384, 7415, 7719, 7872, 8553, 9051.1, 9680, 9890.114, 9891.24, 9994, 10085, 10138,
10139, 10238.6, 10512, 11023, 12732, 13422, 13531, 16603, 16604, 17522, 17568, 17572,
17776,17930, 19220,21653,21667,25606,25616,25617,25618,25658,25661,25665; CAL.
CIV. CODE §§1881.1, 2941.5, 2954,2985.2, 2985.3; CAL. CIV. PROC. CODE §§1218, 1576;
CAL. CORP. CODE §§2255, 2259, 21307, 22002, 27203, 29102, 35301, 35302; CAL. EDUC.
CODE §§32051,32210,44810,44812,48454,49182,49183,94336; CAL. FIN. CODE§§3376,
3510, 17214; CAL. FISH & GAME CODE §§11036, 12003, 12004; CAL. FOOD & AGRIC.
CODE §§9163,9165,9701, 11891,12996,15071,16421,16703,20221,23071,26681,27671,
29701,35281,37262,41551,42971,53541, 55901,56631,59233,61571,67723,68111; CAL.
GovT. CODE §§6201, 8665, 9056, 12975, 12976, 15619, 25132, 27495, 36900, 36901,
68055.7; CAL. HARB. &NAV. CODE §§308, 6309.4; CAL. HEALTH & SAFETY CODE §§ 1235,
1290, 1540, 1595.2, 1620, 1739, 1909, 3354, 3704, 3803, 4009, 4456, 9675, 10679, 12401,
13002, 13028, 13112, 17995, 18851, 19997, 24004, 24108, 25010, 25865, 25897, 25987,
28160,28455,28726,28770,28862; CAL. INS. CODE §§657, 669,782,804,833, 1043, 11146,
11161, 11164, 11165; CAL. LAB. CODE §§23, 90,91,354,408,606,752,801,853,971, 1011,
1012, 1015, 1016, 1018, 1056, 1136,1199, 1303, 1308, 1309, 1354, 1391, 1393, 1697, 1698.1,
1700.30, 2263, 2354, 2441, 2805, 6413.5, 6951, 6952, 6956, 7205, 7319; CAL. MIL. & VET.
CODE §§ 145,421,422,424, 1673,1820; CAL. PENAL CODE §§69,71,74,95,96,99, 100,142,
147, 148.3, 148.4, 149, 153, 154, 158, 182, 219.2, 237, 241, 241.4, 243, 245, 249, 258, 266,
266a, 267, 270, 271, 271a, 273.6, 276, 283, 308, 310, 330, 330a, 330.1, 337.4, 351a, 374b,
374b.5, 374e, 381a, 382.5, 382.6, 383b, 384.5, 384a, 384f, 415,415.5,474, 484b, 484g, 484h,
499b, 499d, 502,502.7, 506b, 524,529, 532a, 535,536,540, 541, 542,543, 558.1, 560,560.4,
593, 597k, 597(1), 606, 620, 623, 625b, 646, 647a, 647b, 653f, 653g, 654.3, 672, 1320, 1505,
2790,4574, 4600, 12021, 12025, 12220, 12303, 12351, 12520, 12560; CAL. PUB. RES. CODE
§§2313, 2315, 2316.5, 3236, 3754, 4166, 4299, 4601, 4656.3, 4726, 4879, 5008, 5008.7,
5782.21, 25983; CAL. PUB. UTIL. CODE §§1037, 3709,3801, 3802,4878,4879, 5228,5311,
5312, 5411,5412,7611,7810,7903, 8252, 16043, 21407.6; CAL. REV. & TAX CODE §§461,
462, 6073, 7151, 9351, 9352, 30471, 30474, 32554, 32555, 38801; CAL. STS. & HY. CODE
§30846; CAL. UNEMP. INS. CODE §1957; CAL. VEH. CODE §§9875, 10851.5, 14601,
14601.1, 16023, 16560, 20001, 20002, 21702, 21713, 23103, 31618, 38316, 38317, 38320,
39011, 42000, 42001.7; CAL. WATER CODE §§309, 377, 4177, 5008, 5107, 31029, 31142,
31149,35424,55334,60342,71644,71689.6,71689.27; CAL. WELF. & INST. CODE §§7326,
8101; see also Assemblyman Byron Sher, Press Release, September 12, 1983 (copy on file at
PacificLaw Journal).
38. Compare CAL. PENAL CODE §1464(a) with 1982 Cal. Stat. c. 1437, §2, at
(amending CAL. PENAL CODE § 1464).

39. 1981 Cal. Stat. c. 166, §3, at_. (amending CAL. GOVT. CODE § 13967. This fine
was to be deposited directly into the Indemnity Fund. Id.
40. Id.
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tution fine, separate from and in addition to any other penalty imposed,
upon every person convicted of any crime.41 This fine is imposed in the
form of a penalty assessment as provided by existing law.4' Additionally,
Chapters 940 and 1092 require the imposition of a separate and additional
restitution fine upon all persons convicted of one or more felonies.43
Moreover, minimum and maximum limits on the amount of restitution
fines are established,' 4 and the factors that the courts must weigh in determining the exact amount of the fines imposed are specified.4' Chapters
940 and 1092 specifically state that unless provided by statute, the courts
must not fail to impose restitution fines. 4 The order to pay these fines,
however, may be stayed pending the completion of probation requiring
the payment of restitution to the victim.4' The stay then becomes permanent upon the successful completion of probation. 48
C.IncreasedFunding Restitution in Victimless Crimes

The California Legislature has declared that all of society is victimized
and pays the price for the commission of crimes that do not involve a particular victim. 49 Consequently, the public interest is served by requiring
persons convicted of victimless crimes to compensate society by paying
into the Restitution Fund." Chapters 568 and 940 require persons convicted of victimless crimes to pay any restitution ordered as a condition of
probation into the Resitution Fund.5
Enforcement

In conjunction with restitution fines imposed by Chapter 1092, Chapter 954 establishes procedures to enforce the payment of those fines.5"
Pursuant to Chapter 954, restitution fines are payable to (1) the clerk of
41. CAL. GOVT CODE § 13967(a); CAL. WELF. & INST. CODE §730.6(a).
42. CAL. GOVT CODE §13967(a); CAL. WELF. & INST. CODE §730.6(b); see also
CAL. PENAL CODE § 1464 (provisions for penalty assessment).
43. CAL. GOV'T CODE § 13967(a); CAL. WELF. & INST. CODE §730.6(b).
44. The court must impose a fine of at least $100 but no more than $10,000. CAL.
GovT CODE § 13967(a). In the case of a minor defendant, the court must impose a fine of at
least $10 but no more than $1,000. CAL. WELF. & INST. CODE §730.6(b).
45. CAL. GOV'T CODE § 13967(a); CAL. WELF. & INST. CODE §730.6(b). In setting
the amount of the fine, the court must consider any relevant factors including, but not limited to (1) the seriousness and gravity of the offense and the circumstances of the commission of the offense, (2) any economic gain derived as a result of the offense, and (3) the
extent of losses others suffered as a result of the crime. CAL. GOV'T CODE § 13967(a), CAL.
WELF. & INST. CODE §730.6(b).
46. CAL. PENAL CODE § 1202.4(a); CAL. WELF. & INST. CODE §730.6(c).
47. CAL. PENAL CODE § 1202.4(b); CAL. WELF. & INST. CODE §730.6(d).
48. CAL. PENAL CODE § 1202.4(b); CAL. WELF. & INST. CODE §730.6(d).
49. 1983 Cal. Stat. c. 568, §3, atL; id c. 940, §6, at..
50. Id c. 568, §3, at.;
id c. 940, §6, at_.
51. CAL. PENAL CODE § 1203.04(a)(2); CAL. WELF. & INST. CODE §729.6(a) (2).
52. See infranotes 53-63 and accompanying text.
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the court, (2) the judge, if no clerk is present at the time of judgment, (3)
the probation officer, or (4) any other person responsible for the collection of criminal fines. 53 Furthermore, restitution fines are considered a
debt owing to the state,' 4 and will be treated as a lien similar to a money
judgment in a civil action.55 Consequently, the fine may be collected in
any manner provided by existing law for the enforcement of a money
judgment.56 Existing law requires that an unsatisfied money judgment
must be renewed within ten years of the date of judgment to remain enforceable.5 Chapter 954 specifically exempts restitution fines from this
renewal requirement. 8
Finally, Chapter 954 provides a procedure to collect restitution fines
owed by prisoners59 and persons committed to the California Youth Authority.60 The Director of Corrections and the Director of the Youth Authority are permitted to deduct a reasonable amount from wages earned
by the person owing the fine. 1 Any amount deducted is credited against
the amount owing on the fine.6 2 Additionally, sentencing courts will be
63
provided records of these payments.
DirectRecovery ofDamagesby Victims
Prior to the enactment of Chapter 938, civil actions brought by persons
seeking damages that allegedly resulted from the defendant's commission
of a felony, were entitled to preference on the court calendar only if the
damages were for personal injuries.' By removing this restriction, Chapter 938 grants priority on the court calendar to all persons seeking dam65
ages in a civil action based upon the defendant's commission of a felony.
Additionally, Chapter 938 provides that a person may initiate an action
claiming damages against a defendant based upon the commission of a
53. CAL. GOV'T. CODE § 13967.5(a).
54. Id §13967.5(b). If $1,000 or more on a fine imposed in a felony case is unpaid
within 60 days after the imposition of sentence, or within the period of probation where
probation has been granted, the person to whom the fine is to be paid must forward to the
State Controller any information that may be useful in assisting the Attorney General to recover amounts owing on the restitution fine. Ia § 13967.5(a), (b).
55.

56.
57.
58.

CAL. PENAL CODE § 1206.

CAL. GOV'T. CODE § 13967.5(b).
CAL. CIV. PROC. CODE §683.020(a), (c).
CAL. PENAL CODE § 1214(b).

59.
59.

See CAL. PENAL CODE §2085.5.
See CAL. PENAL CODE §2085.5.

60.

See CAL. WELF. & INST. CODE § 1752.82

64.
65.

1982 Cal. Stat. c. 514, §1, at__ (amending CAL. CIV. PROC. CODE §37).
See CAL. CIV. PROC. CODE §37(a). The court must try to hear the action within

61. CAL. PENAL CODE §2085.5; CAL. WELF. & INST. CODE § 1752.82. The amount
deducted cannot exceed 20% of the wage. CAL. PENAL CODE §2085.5, CAL. WELF. & INST.
CODE § 1752.82.
62. CAL. PENAL CODE §2085.5; CAL. WELF. & INST. CODE § 1752.82.
63. CAL. PENAL CODE §2085.5; CAL. WELF. & INST. CODE § 1752.82.
120 days of the grant of preference. Id §37(b).
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felony leading to the defendant's conviction within one year after conviction, unless a longer period is prescribed for a specific action.66 If the sentence or judgment in the criminal proceeding is stayed, the time for the
commencement of an action is tolled until the stay is lifted.67 Further-

more, Chapter 938 permits the waiver of filing fees for the first papers in
any action brought in a municipal, justice, or superior court for damages
against the defendant based upon the defendant's commission of a felony.68 To receive this waiver, the plaintiff must provide the clerk of the
court with a certified copy of the abstract of the defendant's judgment of
conviction for the felony giving rise to the claim for damages.69 Furthermore, Chapter 938 allows the court, upon motion, to award reasonable attorneys' fees to a prevailing plaintiff against a defendant who has been
70
convicted of the felony.
Existing law provides that victims of crime, or a deceased victim's next
of kin, have the right to be present and make statements at sentencing proceedings for persons whose crimes have harmed them.71 In conjunction
with this right, existing law imposes a duty upon probation officers to give
all victims adequate notice of the sentencing proceedings.72 Under Chapters 932 and 939, probation officers also must give victims information
concerning their rights to civil recovery and compensation from the Restitution Fund.73 This information must be in the form of written material
prepared by the Judicial Council.74
Conclusion

In summary, the California Legislature has answered the constitutional
mandate of Proposition Eight with the enactment of the Crime Victim
Restitution Program of 1983. 75 Chapters 568 and 940 require the imposition of restitution as a condition of probation in all criminal proceedings.76 In addition, Chapters 940 and 1092 establish mandatory
66. Id §340.3. The time for commencement of an action usually begins to accrue at
the occurrance of the act that caused the damage. Id §312; seealso id §§335-349.2 (specific
periods of time for commencement of civil actions other than for the recovery of real property). 67.
Id §340.3. A judgment is not stayed, for purposes
of this section, if the judgment is appealed or the defendant is placed on probation. Id
68. CAL. Gov'T CODE §§26820.4(b) (waiver of fee in the superior court), 72055(b)
(waiver of fees in municipal and justice courts). If the plaintiff would have been entitled to
recover the fees from the defendant, had they not been waived, the court may assess the
amount of the waived fees against the defendant. Id §§26820.4(b), 72055(b).
69. Id § §26820.4(b), 72055(b).
70. Id §1021.4.
71. CAL. PENAL CODE §1191.1.
72. See id
73. Id §1191.2; CAL. WELF. & INsT. CODE §656.2.
74.

75.
76.

CAL. PENAL CODE § 1191.2; CAL. WELF. & INST. CODE §656.2.

See supranotes 1-5 and accompanying text.
Seesupranotes 6-15 and accompanying text.

Selected 1983 CaliforniaLegislation

CriminalProcedure

restitution fines for all persons convicted of crimes,77 and Chapter 954
provides procedures to enforce the payment of these fines. 78 The provisions of Chapter 1092 also expand the sources of revenue for the Restitution Fund to provide more meaningful assistance to persons who suffer
injury or loss as the result of criminal activity. 79 The provisions of Chapters 932, 938, and 939 enhance a victim's ability to receive direct recovery
of damages resulting from the commission of a felony.8" Under Chapter
938, preferential status is granted to civil actions brought by crime victims
against convicted felons.8 Finally, Chapters 932 and 939 provide for the
of victims concerning their right to restitution and
written notification
82
civil recovery.
77.
78.

See supranotes 39-48 and accompanying text.
See supranotes 52-63 and accompanying text.

79.

See supranotes 29-51 and accompanying text.

82.

See supranotes 71-74 and accompanying text.

80. See supranotes 64-74 and accompanying text.
81. See supranotes 64-70 and accompanying text.

Criminal Procedure; victims of crime
Government Code §13969.1* (repealed); §§13960, 13961, 13961.1,
13961.2, 13961.3, 13962, 13962.5, 13963, 13964, 13965, 13968,
13969.1** (amended); §13961.5 (renumbered).
SB 1085 (Petris); 1983 STAT. Ch 1310
Support: American Civil Liberties Union; California District Attorney's Association; California Victim/Witness Coordinating Council;
Department of Finance

Existing law provides restitution to the victims' of crime who sustain
pecuniary loss as a direct result of that crime. 2 Under prior law, only victims of violent crimes were allowed to receive restitution for pecuniary
loss.' Chapter 1310 expands the class of victims eligible for restitution to
*
**

as added by Chapter 521 of the Statutes of 1977
as added by Chapter 1122 of the Statutes of 1977

1. CAL. GOV'T CODE § 13960 (definition of victim). Prior to Chapter 1310, victim
applied generally to persons. Chapter 1310, however, specifies that California residents or
militar.y personnel and their families stationed in California are included in the class of victims eligible for restitution. CompareCAL. GOV'T CODE § 13960 with 1982 Cal. Stat. c. 53,
§ 1 at. (amending CAL. GOV'T CODE § 13960).
2.

CAL. GOV'T CODE §§ 13959-13969.1.

3. 1982 Cal. Stat. c.53, § 1, at. (amending CAL. GOV'T CODE § 13960); see also
1980 Cal. Stat. c.1375, §2 at 4996 (amending CAL. GOV'T CODE § 13961).
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include victims who suffer an injury resulting from any crime.4
Under existing law, an award of emergency assistance is available when
the victim incurs a loss of income or support. Chapter 1310 expands this
provision to permit an emergency award when the victim requires emergency medical treatment.6 If a victim's application for an emergency
award is denied, Chapter 1310 requires the State Board of Control (hereinafter referred to as the Board) to notify the applicant in writing of the
reasons for the denial.7
Existing law provides that the Board must conduct a hearing8 on the application to determine whether, by a preponderance of the evidence and
as a direct result of the crime, the victim suffered an injury resulting in pecuniary loss. 9 Chapter 1310 declares, generally, that the Board cannot
deny an application solely because a criminal complaint was not filed."
Moreover, no application can be denied because a criminal complaint was
filed, but later dismissed. 1
Prior to the enactment of Chapter 1310, the Board could authorize
monetary assistance to the victim by a variety of methods, including (1)
cash payments of up to $10,000 for a loss resulting from lost wages or support directly resulting from the injury, or (2) cash payments of up to
$3,0002 forjob retraining or other employment related rehabilitative services.' Chapter 1310 increases the monetary limitations on these cash payments by allowing the victim to receive up to $23,000 for lost wages and
rehabilitative services. 13 Finally, Chapter 1310 increases the maximum
cash payment amount that the Board may authorize to $46,000, if federal
funding is available. 14
4. Compare CAL. GOv'T CODE § 13960 with 1982 Cal. Stat. c. 53, at.- (amending
CAL. GOV'T CODE § 13960).
5. CAL. GOV'T CODE § 13961. 1.
6. CompareCAL. GOV'T CODE § 13961.1(a) with 1981 Cal. Stat. c.1084, § 1, at 4177

(amending CAL. GOVT CODE § 13961.1).
7.
8.

CAL. GOV'T CODE § 13961.1(d).
Id. §13962(b). If the application is verified at the hearing, Chapter 1310 man-

dates the Board to process the claim within 90 days including payment on an approved
claim. Id.
9. Id. §13964(a).
10. Id. § 13964(d). Denial is allowed if the Board finds that the victim's involvement
in the events leading to the crime does not warrant restitution or if the involvement of the
party whose injury or death gave rise to the application is cause to deny the request for

assistance. Id § 13964(b). Further, a victim is not allowed to receive assistance where (1) the
Board finds that the victim or the person whose injury gave rise to the application knowingly and willingly participated in the crime, or(2) the victim or party whoseinjury gave rise

to the application failed to cooperate with a law enforcement agency in the apprehension of
the criminal committing the crime. Id § 13964(c).

11.

Id § 13964(d). Dismissial can be grounds for denialin some circumstances. See

supranote 10 and accompanying text.
12. 1981 Cal. Stat. c. 1084, §3, at4177 (amending CAL. GOV'T CODE § 13965).
13. Compare CAL. GOV'T CODE §13965(3) with 1981 Cal. Stat. c. 1084, §3, at....

(amending CAL. GOV'T CODE § 13965).
14.

CAL. GOV'T CODE §13965(f).
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Criminal Procedure; convicted felons-story proceeds and
involuntary trusts
Civil Code §2224.1 (new).
AB 2102 (Agnos); 1983 STAT. Ch 101
A felony1 victim has a special relationship to proceeds2 from the sale3 of
stories4 that were written by the convicted felon' and that describe the felony in which the victim was involved.6 Chapter 1016 provides redress for
felony victims by permitting them to bring an action against the convicted
felon to recover an interest in the proceeds received by the felon from the
depiction of the felony.7
Involuntary Trust
With the enactment of Chapter 1016, proceeds received by a felon from
the sale of materials depicting the felony for which the felon was convicted
are subject to an involuntary trust for disbursement to a beneficiary.' A
beneficiary, under Chapter 1016, includes any person who has or had a
right to recover damages from the convicted felon for physical, mental, or
emotional injury, or for pecuniary loss proximately caused by the convicted felon.9 If the beneficiary has died, the executor of the decedent's estate may be considered the beneficiary for purposes of the involuntary
trust.10 Similarly, if a beneficiary's death was proximately caused by the
felon, persons with standing under the wrongful death statute, " as well as
1. Felony means any felony defined by any California or United States statute.
CAL. CIV. CODE §2224.1(a)(2).
2. Proceeds include all fees, royalties, real property, or other consideration of any
and every kind or nature received by or owing to a felon or the felon's representatives for the
sale of materials or the rights to materials, whether earned, accrued, or paid before or after
the conviction. Proceeds include any interest, earnings, or accretions upon proceeds, and
any property received in exchange for proceeds. Id §2224.1(a)(9).
3. Sale includes lease, license, or any other transfer or alienation taking place in
California or elsewhere. Id §2224.1(a)(8).
4. A story is a depiction, portrayal, or reenactment of a felony, and shall not be
taken to mean a passing mention of the felony, as in a footnote or bibliography. Id.
§2224.1(a)(7).
5. A convicted felon is any person convicted of a felony, or found not guilty of a
felony committed in California by reason of insanity, either by a court orjury trial, or by
entry of a plea in court. Id §2224.1(a)(1).
6. 1983 Cal. Stat. c.1016, §1, at..
7. See id §2224.1(b), (c)(l).
8. Id §2224.1(b).
9. Id §2224.1(a)(4)(A).
10. Id; see CAL. PROB. CODE §573.
11.

CAL. CIV. PROC. CODE §377 (includes heirs, dependent parents who are not

heirs, or personal representatives).
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the beneficiaries of the will of the decedent, 2 are also considered beneficiaries. 3
Chapter 1016 permits beneficiaries to bring suit against the convicted
felon to recover their interest in the involuntary trust.14 If the beneficiary
is the victim,15 or the executor or administrator of the decedent's estate, 6
the interest in the trust includes damages that the beneficiary had a right
to recover from the felon for injuries proximately caused by the felon. 7 If
the beneficiary has standing under the wrongful death statute, or is included in the decedent's will, the recoverable damages are determined by
the totality of circumstances. 8 Chapter 1016 reduces the beneficiary's interest in the proceeds, however, if money has been paid to the beneficiary
(1)from the restitution fund for the crime committed by the felon, 9 (2) by
the felon because of court imposed restitution,20 or (3) from a judgment
against the felon.21 Furthermore, if an existing judgment or order of restitution against the convicted felon remains unsatisfied, money paid to the
beneficiary from the involuntary trust will be applied to reduce the
amount of the unsatisfied judgment or order.'
Procedures

Pursuant to Chapter 1016, an involuntary trust for beneficiaries remains in existence for five years after the felon has received the proceeds
or the date of conviction, whichever occurs later. 3 Should a beneficiary
bring suit within this
time period, the trust will remain in effect until the
24
concludes.
action
Under Chapter 1016, the Attorney General may bring an action to
place proceeds received by a convicted felon in an express trust account. 25
This action must be brought within six months after the proceeds are re-

12.

Id §2224.1(a)(4)(C). The beneficiary under the will must be entitled to receive

more than 25 percent of the value of the decedent's estate. Id
13. Id
14. Id §2224.1(c)(1) (or the representative of the felon).
15. Id §2224.1(a)(4)(A).
16. Id §2224.1(a)(4)(B).
17. Id §2224.1(a)(5)(A) (includes damages under applicablelaw other than the provisions of this section).
18. Id §2224.1(a)(5)(B).
19. Id §2224.1(a)(5)(C)(i).
20. Id §2224.1(a)(5)(C)(ii).
21. Id §2224.1(a)(5)(C)(iii) (for the crime for which the felon was convicted).
22. Id §2224.1(a)(5)(D).
23. Id §2224.1(b).
24. Id This suit may be brought in the superior court of the county where (1) the
beneficiary resides, (2) the convicted felon resides, or (3) the proceeds are located. Id.
§2224.1(c)(2).
25. Id §2224.1(e)(1) (in a bank authorized to act as trustee). The action may be
brought in the superior court of any county in which the Attorney General has an office. Id
§2224.1(e)(2).
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ceived by the felon or the date of conviction, whichever occurs later.2 6 The
Attorney General, however, must prove that the proceeds are subject to
an involuntary trust pursuant to Chapter 1016, and that eligible beneficiaries exist.27 Moreover, if the proceeds from the sale of a story appear to
be subject to an involuntary trust, the beneficiary or the Attorney28General
may ask the court for a preliminary injunction to prevent waste.
Once the felon is convicted, and the court determines that an involuntary trust isjustified, the court may order payment to the beneficiary from
proceeds received by the felon.2 9 If this payment is insufficient, the felon
can also be ordered to make payments from proceeds likely to be received
in the future.30 When two or more beneficiaries exist, and the available
proceeds areinsufficient to pay all beneficiaries, the proceeds will be equitably apportioned among the beneficiaries, taking into account the impact of the crime upon each beneficiary.31 Prior to a distribution of the
proceeds, Chapter 1016 requires the court to determine whether the felon
owes restitution or penalties imposed by the court, or any restitution as a
condition of probation, and whether the felon is financially obligated for
the costs of defense.32
Comment

By enacting Chapter 1016, the California Legislature did not intend to
criminalize the selling of stories about felonies, or to inhibit any person
from exercising the fundamental right of expression.33 Although the involuntary trust created by Chapter 1016 may be desirable, this remedy
may not be within the perogative of the Legislature because of the proscriptions of article I, section 1034 and the first amendment of the United

26.
27.

Id §2224.1(e)(2).

Id §2224.1(e)(3) (court will then order all proceeds to be deposited in a bank

trust account until an order or disposition is made pursuant to section 2224.1(d), or until the
expiration of the time period allowed in section 2224.1(b) of the California Civil Code). The
prevailing Attorney General may recover reasonable costs and attorneys fees from the trust
proceeds. Id. §2224.1(e)(4).
28. Id §2224.1(f) (if it appears proceeds may be subject to waste).
29. Id §2224.1(c)(3). Any violation of an order of a court made pursuant to this section shall be punishable as contempt. Id §2224.1(g).

30. Id §2224.1(c)(3).
31.

Id §2224.1(d).

32. Id (includes governmental entity involved in defense). Ten percent of the proceeds will always be reserved for payment to the beneficiaries. Id.
33. The provisions of Chapter 1016 are declared severable if any word, phrase,
clause, sentence, or section is held invalid. 1983 Cal. Stat. c.1016, §4, at..
34. U.S. CONST. art. I, § 10, eL1 (constitutional restictions against ex post facto laws
and state impairment of contract rights).
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States Constitution.35
The provisions of Chapter 1016 are retroactive,

6 and

therefore, may

conflict with constitutional prohibitions against ex post facto laws.37 Retrospective laws that typically violate the ex post facto clause impose harsh

or potentially harsher penalties for unlawful conduct than existed before
the passage of the law.38 The United States Constitution forbids the appli-

cation of new punitive39 measures to a crime already committed, either to
the detriment or the material disadvantage of the wrongdoer.' The involuntary trust imposed by Chapter 1016 may be labeled as punitive, and
therefore, may violate the ex post facto clause.4 State legislatures cannot
evade the proscription of the ex post facto clause by fashioning a civil statute out of a basically criminal measure. 42
Retroactive application of the provisions of Chapter 1016 in addition,
may conflict with the constitutional restrictions against state impairment
of contractual obligations. 43 The public good to be served by establishing
the involuntary trust must be weighed against the contractual rights for
the sale of materials related to the felon's crime that were lost by the felon
in determining the reasonableness of the statute.44 A determination,

therefore, must be made regarding whether Chapter 1016 is a reasonable

35. See Comment, Compensating the Victim from the Proceeds of the Criminal's
Story-The Constitutionalityof the New York Approach, 14 COLUM. J.L. & SOC. PROBS. 93,
121 (1978- 79) (addressing the constitutional implications of similar N.Y. Exec. Law §632a). See generallyU.S. CONST. AMEND. I. (California Constitution provides analogous protection in Art. 1,§9).
36. CAL. CIV. CODE §2224.1(3) (allowing retroactive application of Chapter 1016
because it amplifies and supplements sections 2224 and 3571 of the Civil Code). But see Joseph Scott Smith as Executor of Estate for Harvey Bernard Milk, Deceased, for himself,
and as Statutory Trustee for the Heirs of Harvey Bernard Milk v. Dan White, Does 1-40.
No. 760- 20, San Francisco County Superior Court (granting summary judgment against
Supervisor Harvey Milk's estate seeking an involuntary trust pursuant to §2224 of the California Civil Code against potential proceeds from any depiction of the killing of Milk). Sections 3517 and 2224 of the California Civil Code, however, apply to property gained by the
wrongful act. Chapter 1016 applies to a subsequent depiction that is independent of the
wrongful act, and therefore, proceeds from the depiction would not be gained by the
wvrongful act. See id.
37. See Exparte Garland, 71 U.S. 333, 377 (1866); J.NOWAK, R. ROTUNDA, & J.
YOUNG [hereinafter J. NOWAK], CONSTITUTIONAL LAW 477 (2d ed. 1983). An ex post
facto law is a measure that has an impact on past transactions. Id.
38. See J. NOWAK, supranote 37, at 477.
39. See e.g. Exparte Garland, 71 U.S. 333, 390 (1866) (Supreme Court labeled as
punitive a post-Civil War law that required attorneys to take an oath before practicing law
m federal court). The legislature has no power to thereafter add to the punishment originally pronounced. After the defendant has fully atoned for the offense, a statute imposing
an additional penalty is simply one that increases the punishment for the offense, and is ex
post facto. See Hawker v. New York, 170 U.S. 189, 191 (1897).
40. Lindseyv. Washington, 301 U.S. 397, 401(1936).
41. Seesupranotes 38-40 and accompanying text.
42. SeeJ. NOWAK, supranote 37, at478 n.20 (citing Burgess v. Salmon, 97 U.S. 381,
385(1877-78).
43. U.S. CONST. art. I, §10, cl.l.
44. See Casenote, Koscot Interplanetary,Inc. v. Draney. B.Y.U. L. REV. 281, 289
(1976).
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and narrowly drawn means of promoting important societal interests.45
Chapter 1016 may also implicate first amendment rights by inhibiting
the convicted felon from writing about the felony.46 Prior restraints on
speech and publication are the most serious and the least tolerable infringements on first amendment rights. 7 The damage to society can be
particularly great when a prior restaint affects the communication of news
and commentaries on current events. 48 The involuntary trust imposed
against the felon is a disincentive for the felon to tell the background and
motivation for the felon's crime. 49 As a result, the right of the public to receive this information may be abridged, as well.50
Chapter 1016 raises constitutional issues. 1 Alternatives to the involuntary trust may therefore be necessary.52 One possible alternative would be
to permit the felony victim to pursue a civil judgment against the felon
without the guarantee that a fund will be available to satisfy the judgment.53
45. See J. NOWAK, supranote 37, at 469; Allied Structural Steel Co. v. Spannaus,
438 U.S. 234,247-50 (1977).
46. See CAL. CIV. CODE §2224.1(b) (subjecting a felon's story to an involuntary
trust for a minimum of five years against felons receiving proceeds for the depiction of their
committed crime).
47. Nebraska Press Ass'n v. Stuart, 427 U.S. 539,559 (1975).
48. Id
49. See Comment, supra note 35, at 108, n.85. An accused or convicted criminal
may know that several persons have written profitable books about their criminal experiences (e.g. Carl Chessman and several of the Watergate protagonists). They may want to
partake of the possible profits. Accused criminals could take advantage of their notoriety
by writing around the statute, but the public would be denied information that any convicted criminals could provide about the background of and motivation for the crimes they
committed. Id
50. Comment, supra note 35, at 121. The public has an interest in obtaining privately held information without governmental interference in the dissemination. Id. at 105.
See also Grosjean v. American Press Co. 297 U.S. 233, 242(1935). At the very heart of the
natural right of members of an organized society is the right to acquire information about
their common interests. K4- THE FREEDOM OF INFORPMATION Acr, 5 U.S.C. §552 (1976).
51. See notes 34-50 and accompanying text.
52. See telephone conversation with Margerie Swartz, Legislative Advocate,
ACLU of Northern and Southern California (August 26, 1983) (notes on file at the Pacific
Law Journal)(advocating the use of civil remedies and attachment procedures, infra note
53); Comment, supranote 35, at 119-22 (civiljudgment as a means to appease constitutional
implications).
53. Comment, supranote 35, at 122. The victim's use of garnishment to acquire proceeds from the accused criminal's contract does not interfere with the public's right to
know. At the time of contracting, the possibility that garnishment could occur does not provide sufficient disincentive to chill the accused criminal's desire to enter into a contract. Id.
See telephone conversation, supranote 52. A possible alternative to Chapter 1016 is the expansion of section 377 of the California Code of Civil Procedure. For example, the scope of
standing to sue may be broadened to include beneficiaries under a will (the limitation that
the estate of Supervisor Harvey Milk encountered, and led to the impetus of Chapter 1016).
In addition, provisions granting the Attorney General powers to enforejudgments would
aid victims in recovering after a successful civil judgment was rendered. Id. See generally
CAL. CIV. PROC. CODE §§37, 340.3, 1021.4 (enhancing civil remedies against a convicted
felony defendant, e.g. giving priority over other civil cases, extending the period of the statute of limitations, and reasonable attorney costs). The remedies provided by Chapter 1016
are in addition to other remedies provided by law. Id. §2224.I(h).
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Criminal Procedure; extradition
Penal Code §§1555.2, 11177.1 (new); §§850, 1381.5, 1549.2, 1550.1,
1551.1, 1551.2, 1552.1, 1554.2, 1555.1 (amended); §1555.2 (amended and
renumbered).
AB 1262 (La Follette); 1983 STAT. Ch 793
Support: Attorney General; Governors Office
Chapter 793 revises a number of provisions in the Uniform Criminal
Extradition Act (hereinafter referred to as UCEA)I relating to arrest,
post-arrest procedure, release on bail, and waiver of extradition. Chapter
793 additionally establishes a limited due process hearing for the return of
persons subject to the Uniform Act for Out-of-State Probationer or Parolee Supervision.2
ExistingExtraditionProcedure

A fugitive3 from another state maybe arrested in California pursuant to
a magistrate's warrant,4 or in certain circumstances, by a peace officer
without a warrant.' The demanding state must make a written request for
the fugitive,6 and if the demand conforms to the UCEA, the Governor
must issue a warrant of arrest 7 and order delivery of the arrestee to the demanding state.' Under existing law, however, the fugitive may waive all
proceedings under the UCEA. 9
Arrest Without Warrant

Chapter 793 expands the basis upon which a peace officer may make a
warrantless arrest of a fugitive.' 0 Existing law allows a warrantless arrest
upon reasonable information that a person stands charged in another
1. CAL. PENAL CODE §§ 1548.1-1558.
2. Id§§11177-11179.
3. People v. Superior Court, 130 Cal. App. 3d 776, 784, 182 Cal. Rptr. 132, 137
(1982) (definition of fugitive).
4. CAL. PENAL CODE § 1551.
5. Id §1551.1.
6. Id §1548.2.
7. Id§ 1549.2.
8. Id § 1549.3. "[Eixtradition is not amatter of mere comity, but an absolute right
of the demanding state. 'Such is the command of the supreme law of the land, which may
not be disregarded by any state."' In re Gilchrist, 134 Cal. App. 3d 867, 871, 184 Cal. Rptr.
861,863(1982).
9. CAL. PENAL CODE §1555.1.
10. Compareid § 1551.1 with 1937 Cal. Stat. c. 554, § 15, at 1585 (enacting CAL. PENALCODE§1551.1).
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state with a felony or crime punishable by death." Chapter 793 permits a
warrantless arrest when there is a reasonable belief that the person was
and either escaped or violated the
convicted of a felony in another state,
12
terms of bail, probation, or parole.
Post-ArrestProcedure

Chapter 793 establishes a new procedure for the disposition of fugitives
arrested pursuant to or without a magistrate's warrant. 13 Prior law stated
that the proceedings must be similar to those in the case of a person
charged with a public offense.' 4 Chapter 793 expressly provides that the
arrestee must be informed of the reason for arrest and the right to demand
and procure counsel. 5 When fugitives deny that they are the persons
wanted by the demanding state, a hearing must be held within ten days to
determine whether probable cause exists to believe that the arrestee is the
person sought, and whether the person is charged with or convicted of a
crime in the demanding state.1 6 Witnesses from the other state are not required at the hearing. 7
Release on Bail

Existing law allows a magistrate to release a person on bail who was arrested on a magistrate's warrant or without a warrant, unless the crime
charged is punishable by death or life imprisonment in the demanding
state. 8 Chapter 793 further denies bail to fugitives convicted of a felony
who escaped or violated the terms of their felony parole.' 9 Additionally,
Chapter 793 strips fugitives of the right to bail if arrested pursuant to a
Governor's warrant. 20 Existing law allows the arrestee to test the legality
of arrest pursuant to this warrant through a writ of habeas corpus.2 ' Chapter 793 requires the magistrate to remand the accused to custody pending

11. CAL. PENAL CODE § 1551.1.
12. Id
13. Compareidt §1551.2 with 1981 Cal. Stat. c. 714, §333, at 2422 (amending CAL.
PENAL CODE § 1551.2).
14. 1937 Cal. Stat. c. 554, § 16, at 1586 (enacting CAL. PENAL CODE § 1551.2).
15. CAL. PENAL CODE § 1551.2.
16. Id
17. Id
18. Id §1552.1.
19. Id
20. Id § 1550.1. The general rule throughout the country is that such warrants are
not bailable. See Meechaicum v. Fountain, 537 F. Supp. 1098,1100 (D. Kansas 1982) (reporting that the majority rule is that in the absence of a statute authorizing bail, a prisoner
held under a Governor's warrant of extradition has no right to bail). An emerging minority
allows a right to bail under suchwarrants. See Application of Carden, 291 Or. 591,635 P.2d
341 (1981), cert. denied 455 U.S. 921 (1982); West v. Janing, 449 F. Supp. 548 (D. Neb.
1978).

21.

CAL. PENAL CODE § 1550.1.
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the petition on the writ.'
If the fugitive is not released on bail, under existing law, a magistrate
must order the accused committed to the countyjail for a period of up to
thirty days to allow time for the Governor of the demanding state to make
a written request for extradition.3 If the fugitive is not arrested by the demanding state within the time specified in the magistrate's order, existing
law also permits the magistrate to recommit the accused for an additional
sixty days.24 Chapter 793 declares that these time limitations are inapplicable to persons sought by the demanding state who are also charged in a
25
California criminal proceeding if the prosecution is pending.
Waiver ofExtradition

Under existing law, persons who exercise the option to waive extradition must be brought before a magistrate and informed of their right to demand formal proceedings. 26 If the prisoner nonetheless signs a waiver,
Chapter 793 requires the magistrate to remand the person to custody without bail.7 If an individual refuses to sign a waiver, Chapter 793 provides
that a hearing must be held to determine if the accused, within the past five
years, (1)was either released on bail or own recognizance while charged
with a felony, or released on felony probation or parole, (2) was required
to waive extradition as a condition of release, and (3) allegedly violated
the terms of the release.28 If the magistrate finds probable cause to believe
that the accused is the same person who was conditionally released by the
demanding state and is now sought by that state, the magistrate must order the prisoner held without bail29 and delivered to the agents of the demanding state. 30 The legality of this order may be tested through a writ of
habeas corpus. 3' This removal of the right to bail is an apparent response
to a recent California Court of Appeal decision 32 holding invalid an advance waiver of extradition as a condition of parole because the waiver
22.
23.
24.

25.
26.

Id
Id § 1552.
Id § 1552.2.

Id §1553.1(b).
Id §1555.1.

27. Id Bail may still be granted if the district attorney stipulates to granting bail,
and the demanding state concurs. Id

28. Id § 1555.2(a). Copies of the order from the other state conditionally releasing
the person, including the condition of waiver of extradition, and copies of the order directing the return of the accused shall be accepted by the magistrate at the hearing as conclusive proof of their contents and the magistrate shall presume the validity of the
extradition order. Id § 1555.2(b).

29. The district attorney may stipulate, with the concurrence of the other state, that
the arrested person may be released on bail or own recognizance pending the arrival of the
agents from the demanding state. Id § 1555.2(d).

30.
31.
32.

Id §1555.2(c).
Id §1555.2(e).

In re Klock, 133 Cal. App. 3d 726, 184 Cal. Rptr. 234(1982).
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was signed in New York, and not in California before a magistrate.33 Although the new provision upholds the validity of an advance waiver
signed out-of-state, it does not conflict with existing law34 because the existing waiver provision is expressly not an exclusive one.
Return of Out-of-State ProbationersandParolees

Existing law permits the supervision of probationers and parolees from
other states by California authorities. 35 The law also grants officers of the
state of conviction authority to enter California at any time to retake the
parolee or probationer. 36 The decision to retake the person is not reviewable by the California courts.37 Prior to the enactment of Chapter 793, the
only formalities required for the return of the parolee or probationer to
the sending state were the establishment of the authority of the officer
from the other state and the identity of the person to be retaken. 38 All
other provisions concerning extradition were waived by the party states to
the compact. 39 In a recent decision, 10 the California Court of Appeal declared that out-of-state arrestees must be afforded a limited due process
hearing before they are returned.4" Chapter 793 codifies this decision by
requiring a hearing to determine whether the prisoner is the person ordered returned to the other state. 42
Comment

Chapter 793 presents a potential constitutional challenge because it denies a fugitive the right to bail when the accused (1)executes a waiver of extradition in California, 43 or (2) waived extradition as a condition of release
in another state and violated the terms of that release. 4 The California

33.

Id at730, 184 Cal Rptr. at 236.

34.

CAL. PENAL CODE § 1555.1. The court in Klock stated that"if some other statute

provided an alternative procedure permitting an advance waiver, it would be controlling."
Kock, 133 Cal. App. 3d at 730, 184 Cal Rptr. at 236.
35.

CAL. PENAL CODE §§ 11175-11179.

36. Id §11177(3).
37. Id
38. Id
39. Id
40. In reAlbright, 129 Cal. App. 3d 504, 181 Cal. Rptr. 84 (1982).
41. "We conclude that due process requires that the arrestee be afforded a rioat to
counsel, to be taken before ajudge who will determine the issues of identity, jurisdiction of
the demanding state and validity of the demand, and to petition for a writ of habeas corpus
to challenge the irregularities." Id at 512, 181 Cal. Rptr. at 89.
42. CAL. PENAL CODE § 11177.1(a). The prisoner has a right to counsel at the hearing. Id The magistrate must determine if the parolee or probationer was allowed to reside
in California and whether the sending state ordered the return of the accused. Id The prisoner may test the legality of the magistrate's order through a writ of habeas corpus. Id.
§ 11177.1(b).
43.

Id § 1555.1; seesupranote 27 and accompanying text.

44. CAL. PENAL CODE § 1555.2(c); seesupranote 30 and accompanying text.
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Constitution guarantees bail45 in all non-capital cases' and for all felonies, except those in which the judge finds either (1)a substantial likelihood that the defendant's release would result in great bodily harm to
others,47 or (2) that the defendant has threatened another with great bodily harm and there is a substantial likelihood that the person would carry
out the threat if released. 48 Under Chapter 793, persons may now beincarcerated without the opportunity for bail, even though their cases do not
fall within one of the exceptions to bail provided by the Constitution.49
While no California court has yet addressed this issue, several state
supreme courts have held that their state constitutions offer bail protection "only to those who commit crimes within the asylum state." 0 The Cali-

fornia courts will likely have to adopt this interpretation if they wish to
justify this facial contravention of a basic constitutional right.
45. "[B]ail is not a right under the United States Constitution since the Eighth
Amendment only provides that excessive bail shall not be required in those cases where it is
proper. ... In California, our Constitution not only provides that bail not be excessive but
also that persons shall be bailable by sufficient sureties except in capital cases." People v.
Gilliam, 41 Cal. App. 3d 181, 191,116 Cal. Rptr. 317,324 (1974).
46.

CAL. CONST. art. I, § 12(a).

47.
48.

Id §12(b).
Id §12(c).

49.

CAL. PENAL CODE §§ 1555.1, 1555.2.

50. West v. Janing, 449 F. Supp. 548,551 (1978) (emphasis added). "The deprivation of an opportunity for bond in the asylum state has been further supported by the fact
that 'the demanding state has all the facilities to determine the gravity of the offense, the
amount of bail, if any, and the conditions thereof.'" Id

Criminal Procedure; bail
Penal Code §1320.5 (new).
SB 395 (Beverly); 1983 STAT. Ch 403
Support: Attorney General; California Judges Association; Department of Finance; Los Angeles District Attorney
Under existing law, persons charged with the commission of a misdemeanor i are guilty of a misdemeanor if they willfully2 fail to appear in
court after being released from custody 3 in an attempt to evade the process of the court. 4 Persons charged with the commission of a felony5 are
guilty of a felony for failing to appear after being released from custody on
1.
2.

CAL. PENAL CODE § 17(b) (definition of misdemeanor).
Id §7(1) (definition of willful).

3.

Persons may be released from custody on an appearance bond or on their own

recognizance. Id. § 1320(a). See id §§ 1269d (release from custody upon deposit of appearance bond), 1270(a) (release on own recognizance).

4.
5.

Id §1320(a).
Id. § 17(a) (definition of felony).
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their own recognizance.6 Under Chapter 403, persons charged with the
commission of a felony are guilty of a misdemeanor if they fail to appear
after being released from custody upon the payment of bail.7 Chapter 403
also provides that an intent to evade the process of the court may be inferred 8 when the person willfully fails to appear within fourteen days after
9
the assigned appearance date.
6.

Id §1320(b).

8.

CAL. EVID. CODE §600(b) (definition of inference).

9.

CAL. PENAL CODE § 1320.5.

7. Id §1320.5; see id. §1268a (right to bail). Bail can mean either cash or bond.
Sawyer v. Barbour, 142 Cal. App. 2d 827,833,300 P.2d 187, 190 (1956).

Criminal Procedure; venue
Penal Code §1033 (amended).
AB 365 (Farr); 1983 STAT. Ch 562
Support: Attorney General; California District Attorney's Association; California Judges' Association; County Supervisors Association
of California; Department of Finance
Existing law allows a superior court to order a change of venue in a
criminal action' when reasonable evidence indicates that a defendant
cannot have a fair trial in the county of original venue.' With the enactment of Chapter 562, this change of venue only applies to the actual trial.3
4
All other proceedings must be conducted in the county of original venue.
This provision does not apply, however, to a particular proceeding which
must be heard by thejudge who will preside over the trial. 5
1.

CAL. PENAL CODE § 1033 (change of venue in a criminal action).

2. Id. § 1033(a); seeIn re Miller, 33 Cal. App. 3d 1005,1011, 109 Cal. Rptr. 648.652
(1973) (factors to consider in granting a change of venue because of difficulty in obtaining a
fair trial).
3. CompareCAL. PENAL CODE § 1033(a) with 1971 CAL. STAT. C. 1476, §3, at 2915
(enacting CAL. PENAL CODE § 1033).
4. CAL. PENAL CODE § 1033(a).
5. Id

Criminal Procedure; subpoenas
Government Code §68073.6 (new); Penal Code §§ 1328d, 1463.8 (new);
§§ 1206.8, 1328d (amended).*
*

Chapter 541 added Penal Code Section 1328d, and Chapter 1194 amended it.
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SB 122 (Presley); 1983 STAT. Ch 541
SB 668 (Presley); 1983 STAT. Ch 1194
Existing law states that service of a subpoena' in a criminal proceeding
is effected when the server personally delivers a copy of the subpoena to
the witness.2 Under certain circumstances, however, subpoenas are
mailed to witnesses,3 a practice not previously authorized.4 Chapter 541
conforms state law to current practices by establishing procedures permitting the delivery of a subpoena by mail or messenger.5 Service of a subpoena by this process is effected when the witness acknowledges receipt of
the subpoena by mail, telephone, or in person.6
Existing law allows a court to grant a continuance if good cause is
shown.7 Although a duly subpoenaed witness' failure to appear has been
held to constitute good cause,8 prior to the adoption of Chapter 541, many
courts did not consider the absence of a witness subpoenaed by mail to be
good cause for delay.9 Chapter 541 gives the court the authority to grant a
continuance when any subpoenaed witness fails to appear by declaring
that a subpoena delivered by mail or messenger has the same force and effect as a subpoena personally served.10 A continuance may only be
granted for time sufficient to makepersonalserviceof the subpoena."1 Furthermore, existing law declares that a witness who disobeys a personally
served subpoena is subject to prosecution for contempt. 12 Under Chapter
541, a person failing to comply with a subpoena issued by mailor messenger may also be punished for contempt. An arrest warrant 3 or a body at1. CAL. PENAL CODE § 1326 (definition of a subpoena).
2. Id. § 1328. A subpoena maybe served by any person, except defendants may not
serve subpoenas in the criminal actions to which they are a party. Id.

3.

Presently, many district attorneys offices throughout the state simply mail the

subpoena to the witness when no reason exists to believe a witness will not be cooperative.

Telephone conversation with Steve White, Executive Director of the California District Attorneys Association, July 28, 1983 (notes on file at the PacificLaw Journal).
4.
5.

See id.
CAL. PENAL CODE § 1328d. PENAL CODE section 1328d will be automatically

repealed on January 1, 1987. Id.
6.

Id. Witnesses must provide identification by referring to their birthdate and

driver's license number, or to their Department of Motor Vehicles identification card
number. Id. The sender of the subpoena must maintain a written notation of the identifying
information from an acknowledgement made in person or by phone. Id.

7. Id §1050.
8.

See Gaines v. Municipal Court, 101 Cal. App. 3d 556,560, 161 Cal. Rptr. 704,

706(1980).
9. Telephone conversation, supra note 3. See Owens v. Superior Court, 28 Cal. 3d
238,252,617 P.2d 1098,1106, 168 Cal. Rptr. 466,474, n. 14(1980).
10. CAL. PENAL CODE § 1328d. Parties requesting the continuation must prove that
they complied with the requirements for proper service of the subpoena. Id.
11. Id
12. Id §1331.

13.

Id. §813 (issuance of arrest warrant).
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tachment,14 however, may not be issued. 5
14.
15.

See CAL. CIV. PROC. CODE § 1212 (definition of warrant of attachment).
CAL. PENAL CODE§1328d.

Criminal Procedure; preliminary examinations
Penal Code §§868.7 (repealed); 868.7 (new); 868.7, 1346 (amended).
AB 250 (Frazee); 1983 STAT.Ch 284
SB 710 (Presley); 1983 STAT. Ch 942
Existing law provides that preliminary examinations of witnesses are
open and public.' Under specified circumstances, however, the defendant
may request that the courtroom be cleared.2 Prior to the enactment of
Chapter 942, the preliminary hearing also could be closed on a motion by
the prosecutor during the testimony of a complaining witness if the witness was a minor victim of a sex offense, and the public testimony
threatenedserious psychological harm to the witness.3 Chapter 284 expands the scope of this provision by allowing the prosecutor to move for a
closed examination when the testifying witness, regardless of age, is the
complaining victim of a sex offense, and public testimony is likely to cause
serious psychological harm.4 The hearing may be ordered closed, however, only if alternative procedures are not available to protect the wit5
ness.
When a complaining witness is fifteen years of age or younger and the
victim of a specified sex offense, 6existing law provides that a court may
order the videotaping of the witness' testimony at the preliminary hearing.7 Under Chapter 942, these provisions also apply to victims of sexual
1.

CAL. PENAL CODE §868.

2. Id To order the hearing closed, the magistrate must find that exclusion of the
public is necessary to protect the defendant's right to a fair and impartial trial. Id.
3. 1982 Cal. Stat. c. 83, §4, at_. (enacting CAL. PENAL CODE §868.7).
4. Compare CAL. PENAL CODE §868.7(a)(1) with 1982 Cal. Stat. c. 83, §4, at.- (enacting CAL. PENAL CODE §868.7).
5. CAL. PENAL CODE §§868.7(a)(1), 868.7(b). Alternative procedures include, but
are not limited to videotaped depositions, closed circuit examinations, concealment of
physical features, searching the public, and the temporary exclusion of witnesses. Id.
§868.7(a)(1)(2). If the hearing is ordered closed, a transcript of the witness' testimony must
be made public as soon as practicable. Id. §868.7(b). See generally Review of Selected 1982
CaliforniaLegislation, 14 PAC. L. J. 581 (1983) (discussion of conflict with defendant's con-

stitutional right to a public preliminary examination).
6. CAL. PENAL CODE § 1346(a) (crimes include rape, unlawful intercourse with a
female under age 18, penetration of genital or anal openings by foreign objects, incest, sodomy, lewd or lascivious acts with a child under age 14, and oral copulation).
7. Id § 1346(a). The application for the order must be in writing and made three
days prior to the preliminary hearing. Id § 1346(b). This videotape may be admitted into
evidence at the trial when the court finds that further testimony could cause the victim to be
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battery who are fifteen years of age or younger.8 Furthermore, the video-

taped testimony is subject to a protective order of the court to guarantee
the victim's privacy.9 Finally, Chapter 942 requires that the videotape be
destroyed after five years from the date thejudgment is entered. 0
unavailable due to emotional trauma. § 1346(d). See CAL. EvID. CODE §240 (definition of
unavailable as a witness). The videotape is admissible as former testimony under the exception to the hearsay rule. CAL. EVID. CODE §1291.
8. CompareCAL. PENAL CODE § 1346(a) with 1982 Cal. Stat. c. 98, §1, at (enacting
CAL. PENAL CODE § 1346); see CAL. PENAL CODE §243.4 (definition of sexual battery).
9. Id §1346(e). The tape shall be made available to the prosecuting attorney, the
defendant, and the defendant's attorney for viewing during ordinary business hours. Id
The provisions of Chapter 942 do not apply to those provisions of Chapter 284 guaranteeing a transcript of the testimony during a closed preliminary hearing. Id. See id §868.7(b).
10. Id §1346(g). If an appeal is filed, the tape may not be destroyed until after a finaljudgment on the appeal has been rendered. Id This amended version of CAL. PENAL
CODE §868.7 will be automatically repealed on January 1, 1987. At that time, the preamendment version of California Penal Code section 868.7 will be automatically reenacted. 1983 Cal. Stat. c. 284, §§1, 2, at..._ (repealing and adding CAL. PENAL CODE §868.7).

Criminal Procedure; marital privilege
Evidence Code §972 (amended).

SB 66 (Davis); 1983 STAT. Ch 244
Support: Attorney General; California District Attorney's Association; California Highway Patrol; California Peace Officers Association; Los Angeles County Sheriffs Office
Opposition: American Civil Liberties Union; California Attorneys for
Criminal Justice; California Public Defenders Association
Existing law provides that married persons have a privilege not to testify' and not to be called as a witness against their spouses.' These privileges, however, do not apply in (1)proceedings 3 brought by or on behalf of
one spouse against the other spouse,4 (2) actions5 to place one or both
spouses or their property under the control of another,6 (3)proceedings to
establish one spouses's competence,7 (4) juvenile court proceedings con1. CAL. EVID. CODE §970.
2. Id §971. The privilege extends only to a valid marriage. People v. Dake, 185
Cal. App. 2d 525, 526, 8 Cal. Rptr. 283, 284 (1960). The privilege does not exist after divorce. People v. Dorsey, 46 Cal. App. 3d 706,716-17, 120 Cal. Rptr. 508, 514 (1975). The
privilege is personal and cannot be invoked by one spouse on behalf of the other spouse. Id
at 716, 120 Cal. Rptr. at 514. See also CAL. EVID. CODE §973 (waiver of marital privilege).
3. CAL. EVID. CODE §901 (definition of proceeding).
4. Id § 105 (defimition of action).
5. Id §972(a).
6. Id §972(b).
7. Id §972(c).
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9
cerning delinquents and wards,8 and (5) specified criminal proceedings
involving crimes committed by one spouse against the other spouse, their
children, or third persons."° Chapter 244 adds another exception to the list
of situations in which the marital privilege is not applicable." Under
Chapter 244, the privilege cannot be invoked by a spouse called to testify
about knowledge acquired prior to the marriage in a proceeding resulting
from a criminal act that occurred before the marriage, 12 if the witness
spouse prior to the marriage knew that the defendant spouse had been arrested for or formally charged with the criminal act.1
8.
9.

10.

See id. §972(d); see also CAL. WELF. & INST. CODE §§200- 286.
CAL. EVID. CODE §903 (definition of criminal proceeding).

Seeid. §972(e).

11. Compare CAL. EVID. CODE §972 with 1982 Cal. Stat. c. 256, §1, at.CAL. EVID. CODE §972).
12. CAL. EVID. CODE §972(f).
13. Id.

(amending

Criminal Procedure; sexual assault counselors-evidentiary
privileges
Evidence Code §§ 1035.2, 1035.4 (amended).
SB 874 (Petris); 1983 STAT. Ch 1072
Support: California Coalition of Rape Crisis Centers; County of Los
Angeles; Department of Finance; Los Angeles County District Attorney
Since 1980, California law has recognized a privilege covering confidential communications between a sexual assault counselor and the victim1 of a sexual assault.2 Chapter 1072 changes the qualifications for
certification as a sexual assault victim counselor,3 and increases the information included within a privileged communication. 4 In addition, Chapter 1072 creates a balancing test to be used by the court in determining
when privileged information may be divulged.'
Prior to the enactment of Chapter 1072, in addition to possessing specified qualifications, 6 a sexual assault victim counselor was required to be
1. CAL. EVID. CODE § 1035 (definition of victim).
2. IdL §1036.2 (definition of sexual assault). See 1980 Cal. Stat. c. 917, §2, at 2916
(enacting CAL. EVID. CODE §§1035-1036.2); Review of Selected 1980 CaliforniaLegislation
12 PAC. L. J. 341 (1981).
3. CompareCAL. EVID. CODE § 1035.2 with 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE § 1035.2).
4. CompareCAL. EVID. CODE §1035.4 with 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE § 1035.4).
5. CAL. EVID. CODE § 1035.4.
6. 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE §1035.2(a), (b)).
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registered with the Division of Allied Health Professions of the Board of
Medical Quality Assurance.7 Chapter 1072 instead requires a sexual assault counselor to be certified as having completed a training program in
the counseling
of sexual assault victims conducted by an eligible8 counsel9
ing center.
Under existing law, communications between a sexual assault counselor and the victim relating to information concerning the victim's prior
or subsequent sexual conduct are deemed confidential." Chapter 1072
expands the meaning of a confidential communication to shield information regarding the facts and circumstances of the alleged sexual assault.II
Additionally, under prior law, the advice of the counselor regarding potential court testimony was not protected as a confidential communication.12 With the enactment of Chapter 1072, advice regarding potential
court testimony is considered a confidential communication.13
Prior to the enactment of Chapter 1072, a defendant could challenge a
claim of privilege by written motion. 14 The motion had to offer proof of
the relevancy of the privileged information for purposes of impeaching
the plaintiffs testimony or disproving an element of the offense. 15 Chap-

ter 1072 establishes new procedures for courts to follow when deciding
whether to compel disclosure of relevant information 6 received by the
counselor concerning the alleged sexual assault. 7 Under Chapter 1072,
the court, when ruling upon a claim of privilege, may require the person
from whom disclosure is sought, the person claiming the privilege,' 8 or
7. See CAL. Bus. & PROF. CODE §§2002 (definition of Board of Medical Quality
Assurance), 2006 (responsibilities of Division of Allied Health Professions).

8. The counseling center must meet the criteria for the award of a grant pursuant
to provisions of existing law. CAL. EVID. CODE § 1035.2; see CAL. PENAL CODE § 13837
(providing of grants, standard of services for rape counseling centers).

9.

CompareCAL. EvID. CODE § 1035.2(a), (b), with 1980 Cal. Stat. c. 917, §2, at

2916 (enacting CAL. EViD. CODE § 1035.2(a), (b)). Additionally, Chapter 1072 reduces the
requirement of supervised counseling experience from two years with one year of rape crisis

counseling, to one year with six months of rape crisis counseling. CAL. EVID. CODE
§ 1035.2(a).
10.

CAL. EViD. CODE §1035.4. Opinions regarding the victim's sexual conduct or

reputation in sexual matters are also deemed confidential. Id.
11.

Compareid §1035.4 with 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID.

CODE § 1035.4).
12. 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE § 1035.4).
13. Compare CAL. EVID. CODE § 1035.4 with 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE § 1035.4).
14. 1980 Cal. Stat. c. 917, §2, at 2916 (enacting CAL. EVID. CODE § 1035.4).
15. Id
16. CAL. EVID. CODE §210 (definition of relevant evidence).

17.

Id. § 1035.4. Chapter 1072 also extends applicability of this new procedure to

proceedings relating to child abuse. Id The procedure for admitting evidence concerning

the sexual conduct of the complaining witness is unchanged by Chapter 1072, and is conducted pursuant to existing law. Compareid. § 1035.4 with 1980 Cal. Stat. c. 917, §2, at 2916
(enacting CAL. EVID. CODE § 1035.4). The California Evidence Code contains provisions

for excluding evidence as unduly prejudicial and establishes procedures for admitting evidence regarding a victim's sexual conduct or character. See CAL. EvID. CODE §§352, 782,

1103.
18.

See CAL. EVID. CODE § 1035.6 (definition of holder of the privilege).
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both, to disclose the information in private' 9 The judge then must weigh
the probative value of the information against the effect of disclosure
20
upon the victim, the treatment relationship, and the treatment services.
If thejudge determines that the information is privileged, the information
may not be disclosed without the consent of a person authorized to permit
disclosure.

21

In the event the court finds a reasonablelikelihoodexists that certain information is subject to disclosure after applying the balancing test, the
court must (1)inform the defendant of the nature of the information subject to disclosure,' (2) permit questioning of the sexual assault counselor
by defense counsel at a hearing outside the presence of thejury regarding
those items the court has determined may be subject to disclosure, 23 and
(3) rule on the information to be disclosed. 24 The court may then issue an
order stating the nature of the questions the defendant may ask and
describing the evidence the defendant may introduce.'26 The defendant's
offer of evidence is made pursuant to this court order.
19. Id. § 1035.4. Only persons authorized to claim the privilege and others approved
by them may be present at this proceeding. Id.
20. Id.
21. Id; see id. §912 (waiver of privilege requires consent by the holder of the privilege).
22. Id §1035.4().

23.
24.

Iad §1035.4(2).
Id § 1035.4(3).

25.
26.

Id
Id

Criminal Procedure; disclosure of welfare records
Welfare and Institutions Code §§ 10850.3, 10850.7, 17006.5 (new).
SB 480 (Greene); 1983 STAT. Ch 905
Support: California Chamber of Commerce; Department of Finance;
Department of Health Services; Department of Social Services
Chapter 905 enacts provisions increasing law enforcement agency access to information concerning any applicant or recipient of public social
services' or relief (hereinafter referred to as social services) who is subject
to a felony arrest warrant. 2 Existing law provides that applications and
records concerning individuals who receive these services may not be disclosed, unless disclosure is directly related to the administration of the so1.
2.

CAL. WELF. & INST. CODE § 10051 (definition of public social services).
Seeid. §§10850.3, 17006.5.
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cial service program. In certain situations, however, employees of county
welfare departments may disclose confidential information to a local law
enforcement agency concerning a public aid applicant or recipient.4
Chapter 905 augments existing law by allowing the disclosure of limited information5 regarding applicants or recipients of social services who
are subject to an arrest warrant for the commission of a felony.' All applicants or recipients must be notified that alaw enforcement agency may receive this confidential information upon the issuance of a felony arrest
warrant.7 Chapter 905 also provides for the disclosure of similar confidential information to a law enforcement agency regarding deceased applicants or recipients.8 These provisions may not be construed, however, to

authorize the release of a general list identifying individuals who apply for
9
or receive social services.

3. See i § 10850(a),(b).
4. Id § 10850(t) (when any criminal act is committed in a welfare department office, or against any county or state welfare worker involved in the administration of social
services).
5. Id §§10850.3(b), 17006.5(a)(1) (by a county welfare department or board, officer, committee, person, or society having custody of the records). The request must be
made by the head of the law enforcement agency, or by an employee of the agency so authorized and identified by name and title by the head of the agency in writing. Id.
§§ 10850.3(b), 17006.5(a).
6. Compareid §10850.3 with 1980 Cal. Stat. c. 1159, §1.2, at 3885 (amendin* CAL.
WELF. & INST. CODE § 10850). Information released pursuant to Chapter 905 is limited to
the name, address, telephone number, birthdate, social security number, and physical
description of the applicant or recipient. CAL. WELF. & INST. CODE §§10850.3(a),
17006.5(a)(1).
7. Id. §§ 10850.3(b), 17006.5(a)(1). A recipient must be notified of this provision
upon renewal of an application for social services, but not later than one year from the effective date of Chapter 905. Id § 10850.3(b).
8. See id §§ 10850.7(a), 17006.5(a)(2) (includes name, address, telephone number,
social security number, and physical description). This information may be released only
upon written request from the head of the law enforcement agency specifying that the applicant or recipient is deceased and that the agency is otherwise unable to identify the deceased. Id § 10850.7(a).
9. Id §§ 10850.3(c), 10850.7(b), 17006.5(b). Chapter 905 does not apply to the
Medi-Cal program. Id §§10850.3(d), 10850.7(c).

Criminal Procedure; disclosure of records of sex crime victims
Government Code §6254 (amended).
SB 948 (Royce); 1983 STAT. Ch 955

Support: Attorney General; California Peace Officers Association;
Coalition of Rape Crisis Centers
In 1982, the Legislature revised the California Public Records Act1 to
1. CAL. GOV'T CODE §§6250-6265.
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protect specified victims and witnesses of crimes. 2 As a result, existing law
stipulates that the addressesof victims of specified sexual crimes 3 cannot
be publicly disclosed.4 The apparent purpose of this law is to encourage
victims to report crimes when they otherwise would be reluctant to do so
because of the public disclosure of their reports.5 Chapter 955 further encourages the reporting of criminal sexual activity by providing that the
name of the victim of a specified sexual crime 6 may be withheld at the victim's request.7 If a person is the victim of a specified offense and one or
more other crimes, the victim may request that the information disclosing
the person as a victim of the sex offense be deleted from any public record
of the other crimes. 8
2.
menits). 3.

1982 Cal. Stat. c. 83, §1, at.

(amending CAL. GOVT CODE §6254); see Review

of Selected 1982 CaliforniaLegislation, 14 PAC. L. J. 581 (1982) (analysis of 1982 amend-

The specified offenses are those of Penal Code sections 261
(rape), 264 (punishment for rape, spousal rape, and unlawful intercourse), 264.1 (accessory to foreign objcct
rape), 273a (willful cruelty or unjustifiable punishment to a child), 273d (corporalpunishmeat to a child), 286 (sodomy), 288 (lewd or lascivious acts with a child under 14), 288a
(oral copulation), and 289 (foreign object rape). CAL. GOVT CODE §6254(0(2).
4. Id
5. See Review ofLegislation,supranote 2, at 582.
6. CAL. GOV'T CODE §6254(0(2).

7.
8.

Id If the victim is a minor, the parent or minor must make the request. Id.
Id Again, a minor's parent or guardian must make the request. Id.

Criminal Procedure; admissibility of polygraphic evidence
Evidence Code §35 1.1 (new).
SB 266 (Lockyer); 1983 STAT. Ch 202
(Effective July 12, 1983)

Support: Attorney General; California County Municipal Judges Association; California District Attorney's Association; California Public Defenders Association
Opposition: California Peace Officers Association; State Public Defenders
Since 1923, judicial decisions have revealed an unbroken tradition of
keeping polygraphic evidence' out of the courts.2 In 1982, however, Cali1. The most basic definition of polygraphic evidence is that polygraphy is a means
of instrumental interrogation intended to detect lying and to determine whether the subject's answers to certain relevant questions are deceptive or truthful. See D. LYKKEN, A
TREMOR IN THE BLOOD, 37 (1981).

2. See Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923) (rejecting the results of a systolic blood pressure 'lie detector test and requiring general acceptance by the
scientific community of polygraphy before this evidence will be admissible); People v.
Wochnick, 98 Cal. App. 2d 124, 128,219 P.2d 70,72 (1950); People v. Kelly, 17 Cal. 3d 24,
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fornia voters passed Proposition 8, the Victim's Bill of Rights, requiring
all relevant evidence to be admissible.3 In addition, during the same year,
the California Court of Appeal in Witherspoon v. SuperiorCourt' held that

no legal reason existed tojustify continuing the exclusionary policy of the

courts.5 The Witherspoon court, for the first time, stated that a blanket ex-

clusion of polygraphic evidence should not be continued.6 By enacting

Chapter 202, the California Legislature has carved out an exception to the

evidence admissibility requirement of the Victim's Bill of Rights.7 Specifically, Chapter 202 reaffirms case law prior to Witherspoon and proscribes
the admissibility of polygraphic evidence.8 Chapter 202 prohibits the admissibility of the following evidence in any juvenile or adult criminal pro-

ceeding: 9 (1)the result of a polygraph examination," (2) the opinion of a

polygraph examiner," or (3) any reference to an offer to take, a failure to
take, or the taking of a polygraph examination, unless all parties stipulate

to admitting the evidence.12 Statements made during a polygraph exami-

nation that otherwise are admissible, however, are not affected by Chap-

ter 202.13
30,549 P.2d 1240,1244, 130 Cal. Rptr. 144,148(1976); seealso Comment, ThePolygraphIn
California:A HeartbeatAway FromAdmissibility, 14 PAC. L.J. 1113 (an analysis and overview of the treatment of polygraphic evidence in California).
3. See Proposition 8 (Victim's Bill of Rights), California Ballot Initiative, Primary
Election 1982, reprintedin Brosnahan v. Brown, 32 Cal. 3d 236, 300,651 P.2d 274,314, 186
Cal. Rptr. 30,70 (1982).
4. 133 Cal. App. 3d 24, 183 Cal. Rptr. 615 (1982).
5. Seeid at 26-27,183 Cal. Rptr. at 617 (1982). The Witherspoon Court also stated
that the effective administration ofjusticeis not furthered by a court barring the use of otherwise valid, relevant evidence on the basis of its own subjective reasons. Id. at 35, 183 Cal.
Rptr. at 621.
6. Seeid.at34, 183 Cal. Rptr. at621.
7. CompareCAL. EVID. CODE §351.1 with Proposition 8, California Ballot Initiative, Primary Election 1982, reprintedin Brosnahan v. Brown, 32 Cal. 3d 236, 300,651 P.2d
274,314, 186 Cal. Rptr. 30, 70 (1982).
S. See CAL. EVID. CODE §351.1.
9. Id Chapter 202 also applies to pretrial and post conviction motions and hearings, or in any trial or hearing of ajuvenile for a criminal offense, whether heard injuvenile
or adult court. Id §351.1(a).
10. Id. §351.1(a).
11. Id
12. Id California courts have in the past accepted the introduction of polygraphic
evidence into testimony by the stipulation of both parties. See People v. Houser, 85 Cal.
App. 2d 686,694-95, 193 P.2d 937,942 (1948).
13. CAL. EvID. CODE §351.1(b).

Criminal Procedure; attendants for prosecuting witnesses
Penal Code §868.5 (amended).
SB 42 (Vuich); 1983 STAT. Ch. 347
Support: Attorney General; California District Attorneys Association; California Peace Officers Association; Los Angeles County MuSelected 1983 CaliforniaLegislation
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nicipal Court Judges Association; Tulare County District Attorney
Opposition: California Attorneys for Criminal Justice, California Public Defenders Association; State Public Defender
Prior to the enactment of Chapter 347, any prosecuting witness in a case
involving rape,1 sodomy, 2 or oral copulation 3 was entitled to the attendance of a person of the witness' choice (hereinafter referred to as an attendant) for moral support during both the preliminary hearing and the
trial.4 Chapter 347 narrows the class of prosecuting witnesses entitled to5
an attendant to include only witnesses sixteen years of age or younger.
Furthermore, Chapter 347 limits the persons eligible for selection as at-6
tendants to the parents, guardians, or siblings of the prosecuting witness.
Although prior law stated that persons who were witnesses could not act
as attendants, 7 Chapter 347 allows a witness to serve in this role.' Chapter
347 also expands the actions in which the prosecuting witness may select
an attendant.9 These actions now include sexual battery, 0 incest, 1 lewd
or lascivious acts against children,12 foreign object rape, 13 indecent exposure,14 or lewd or dissolute conduct in public. 5
Prior to the enactment of Chapter 347, the court could exclude the person chosen as an attendant upon the defendant's motion to remove the
person for good cause.1 6 The court could also exclude the attendant for influencing or attempting to influence the prosecuting witness' testimony.17
Chapter 347 only permits the removal of an attendant who is also a wit1.

2.
3.

4.

CAL. PENAL CODE §261 (definition of rape).

l. §286 (definition of sodomy).
IM §288a (definition of oral copulation).

1978 Cal. Stat. c. 1310, §1, at 4298 (enacting CAL. PENAL CODE §868.5). See B.

WITKIN, CALIFORNIA CRIMINAL PROCEDURE, ProceedingsBefore Trial § 141, (Supp.
1983), Review of Selected.1978 CaliforniaLegislation, 10 PAC. L. J., 424-25 (1979). Existing

law allows a prosecuting witness in a preliminary hearing closed to the public to chose a
person for moral support who is not a witness, provided the attendant does not discuss the
prosecutingwitness testimony with anyone. CAL. PENAL CODE §868. See B. WITKIN, CAL-

IFORNIA CRIMINAL PROCEDURE, ProceedingsBefore Trial§ 143A, (Supp. 1983); Review of
Selected 1982 CaliforniaLegislation, 14 PAC. L. J., 583 (1983).
5. CompareCAL. PENAL CODE §868.5(a) with 1978 Cal. Stat. c. 1310, §1, at 4298
(enacting CAL. PENAL CODE §868.5).

6.

CompareCAL. PENAL CODE §868.5 with 1978 Cal. Stat. c. 1310, §1, at 4298 (en-

acting CAL. PENAL CODE §868.5).

7. See 1978 Cal. Stat. c. 1310, §1, at4298 (enacting CAL. PENAL CODE §868.5).
8. CompareCAL. PENAL CODE §868.5(a) with 1978 Cal. Stat. c. 1310, §1, at 4298
(enacting CAL. PENAL CODE §868.5).
9. CompareCAL. PENAL CODE §868.5(a) with 1978 Cal. Stat. c. 1310, §1, at 4298
(enacting CAL. PENAL CODE §868.5).
10. CAL. PENAL CODE §243.4 (definition of sexual battery).

11.

Id. §285.

12.
13.

Id. §288.
Id. §289.

14.
15.
16.

Id. §314Q).
Id. §§647(a), 868.5(a).
1978 Cal. Stat. c. 1310, §1, at 4298 (enacting CAL. PENAL CODE §868.5).

17.

Id.
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ness for the prosecution. 8 To exclude the attendant, the defendant must

show or the court must notice that the attendant's presence during the testimony of the prosecuting witness will create a substantial risk of influenc-

ing or affecting the testimony. 19
If the attendant is also a witness for the prosecution, the prosecution

must provide evidence on noticed motion that the attendant's presence is
desired for support and will be helpful to the prosecuting witness.20 To
protect against the risk of tailored testimony,21 Chapter 347 requires the

attendant's testimony to be given before the prosecuting witness testifies
and while the prosecuting witness is absent from the courtroom.' In cases

in which the attendant's testimony would be excluded because the corpus
delecti is not yet established, the testimony will be admitted subject to a

motion to striker3 if the corpus delecti is not subsequently established by

the testimony of the prosecuting witness.24 Finally, Chapter 347 deletes a

provision of prior law that prevented the attendant from communicating
any testimony by the prosecuting witness until the conclusion of the
trial.
18. Under Chapter 347, there is apparently no way to exclude the person chosen as
the attendant who is not also a prosecuting witness. Compare CAL. PENAL CODE §868.5
with 1978 Cal. Stat. c. 1310, §1, at4298 (enacting CAL. PENAL CODE §868.5).
19. CAL. PENAL CODE §868.5(b).
20. Id
21. Senator Rose Ann Vuich, Press Release, February 16, 1983 (copy on file at the
PacificLaw Journal).
22. CAL. PENAL CODE §868.5(c).
23. The court or the defendant may make the motion to strike. Id
24. Id
25. CompareCAL. PENAL CODE §868.5 with 1978 Cal. Stat. c. 1310, §1, at 4298 (enacting CAL. PENAL CODE §868.5).

Criminal Procedure; continuance, testimony by defendant
Penal Code §1051 (amended).
SB 994 (Maddy); 1983 STAT. Ch 782
Support: Attorney General; Los Angeles District Attorney
Prior to the enactment of Chapter 782, when a defense witness other
than the defendant testified in a criminal proceeding, good cause' for a
continuance was established if, in the exercise of due diligence, the prose1. CAL. PENAL CODE § 1050(b) (continuances shall be granted only upon a showing of good cause). To continue any hearing in a criminal proceeding, a written notice must
be filed within two court days of the hearing sought to be continued, together with affidavits of declarations detailing specific facts showing that a continuance is necessary, unless
the court for good cause entertains an oral motion for continuance. Id
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cutor could not have been aware of the evidence.2 Under Chapter 782,
good cause for a continuance resulting from surprise testimony is expanded to include testimony of the defendant.3 Additionally, existing law4
permits the granting of a continuance for a reasonable period of time.
Chapter 782 provides that in cases where a continuance is granted based
on the testimony of the defendant, the duration of the continuance is limited to one day.5
2.

1982 Cal. Stat. c. 1249, §1, at 6687 (amending CAL. PENAL CODE § 1051):

4.

See CAL. PENAL CODE§1051. A continuance shall be granted only for that pe-

3. Compare CAL. PENAL CODE § 1051 with 1982 Cal. Stat. c. 1249, §1, at 6687
(amending CAL. PENAL CODE § 1051).

riod of time shown to be necessary by the evidence considered at the hearing on the motion.
Id § 1050(e).
5. Id §1051.

Criminal Procedure; psychologists
Government Code §1031 (amended); Penal Code §288.1 (amended).
SB 147 (Petris); 1983 STAT. Ch 188
Support: California State Psychological Association
Existing law requires that a person convicted of committing a lewd or
lascivious act upon a child under the age of fourteen shall not receive a
suspended sentence until the court obtains a report on the mental condition of the person.' Prior to the enactment of Chapter 188, this report
could be filed only by a reputable psychiatrist. 2 With the enactment of
Chapter 188, a reputable psychologist who satisfies the education and experience requirements established by statute 3 is also authorized to make
the report.4
Prior to the enactment of Chapter 188, only a licensed physician or surgeon was authorized to evaluate the physical, mental, and emotional fitness of a peace officer.5 Existing law requires a peace officer to be free
from any physical, mental, or emotional condition that might adversely
affectjob performance. 6 Under Chapter 188, licensed psychologists meet1.
2.

CAL. PENAL CODE §288.1.
See 1965 Cal. Stat. c. 1815, §1, at 4189 (amending CAL. PENAL CODE §288.1).

3. See, e.g., CAL. PENAL CODE § 1027(a). The psychologist must be licensed and
have at least fiveyears of post-graduate experience in the diagnosis and treatment of mental

disorders. Id See also CAL. Bus. & PROF. CODE §2902(a) (definition of licensed psychologist); Review ofSelected 1978 CaliforniaLegislation, 10 PAC. L. J. 373 (1979).

4. CAL. PENAL CODE §288.1.
5. 1982 Cal. Stat. c. 943, §1, at

(amending CAL. GOV'T CODE §1031); see also

CAL. PENAL CODE §§830-830.8 (definition of peace officer).
6. CAL. GOV'TCODE§1031(f).
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ing the statutory criteria will be authorized to evaluate the mental and
emotional health of peace officers.7
7. Id. The qualifications established by Chapter 188 are identical to provisions of
existing law. Compareid § 103 I(f) with CAL. PENAL CODE § 1027(a).

Criminal Procedure; sex offenders-blood and saliva samples
Penal Code §290.2 (new).
SB 809 (Mello); 1983 STAT. Ch 700
Support: Attorney General; Department of Corrections; Department
of Finance
Existing law requires various sex offenders to register with a local law
enforcement agency or the Department of Justice2 upon release from confinement, or while on probation. Chapter 700 requires persons subject to
registration for a felony offense4 who have been sentenced to a state
prison or committed to a state mental hospital as a mentally disordered
sex offender,5 to provide the prison or hospital with two specimens of
blood and a saliva sample prior to release.6 These specimens and samples
must be forwarded to the Department of Justice for analysis and categorization into blood groupings.' The analyzed information will then be included in the offender's file maintained under existing law by the Sex
Registration Unit of the Department of Justice.8 Chapter 700 specifically
states that this information will not be included in the state summary
criminal history information.9 Furthermore, the information will be released only to law enforcement agencies and district attorneys' offices at
the request of the agency.'
1.
2.

CAL. PENAL CODE §290(a) (list of offenders included).
The local law enforcement agency must forward registration information to the

Department of Justice. CAL. PENAL CODE §290(b). Seeid §290(d) (contents of required registration information).
3. Id §290(b).
4. Id §290.2(a).
5. Id §2900) (definition of mentally disordered sex offender).
6. Id §290.2(a). Blood samples are required to be drawn in a medically approved
manner by a physician, registered nurse, licensed vocational nurse, duly licensed clinical
laboratory technologist, or clinical laboratory bioanalyst. Id
7. Id §290.2(b). The Department of Justice shall provide all blood specimen vials,
mailing tubes, labels, and instructions for the collection of the blood specimens and saliva
samples. Id.The samples are to be sent to the Department of Justice criminalistics laboratory in Sacramento. Id
8. Id §290.2(c).
9. Id; see id § 11105(a) (definition of state summary criminal history information).
10. Id §290.2(d).
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Criminal Procedure; child abuse and neglect-diversion
programs
Penal Code §273ab (repealed); §§1000.12, 1000.13, 1000.14, 1000.15,
1000.16, 1000.17, 1000.18 (new).

SB 205 (Davis); 1983

STAT.

Ch 804

Support: Orange County Probation Department
Under existing law, in lieu of prosecuting a person suspected of child
abuse or neglect,1 the prosecuting attorney may refer the individual for
counseling and other necessary services2 with the advice of the county de-3
partment in charge of public social services or the probation department.
Chapter 804 qualifies the availability of this diversion program.4
A person suspected of sexually abusing a minor can no longer receive
counseling in lieu of prosecution unless a written agreement between the
prosecuting attorney and the suspected person exists,' and (1)the suspect
is a family member of the victim, 6 (2) the suspect's diversion, probation, or
parole has not been terminated or revoked without having been completed within the previous ten years,7 (3) the suspect has not previously
been diverted for child abuse,8 and (4) the suspect has no prior convictions
for felony sex offenses, offenses involving sexual abuse of a minor, or vio-9
lent felonies during the previous ten years while free from prison custody.
In addition to these requirements, the prosecuting attorney may impose
1. See generally CAL. PENAL CODE §§261.5, 270, 273a, 273d, 273g, 288, 288a
(criminal acts involving children).
2. SeePeoplev.Glover, I11Cal.App.3d914,917, 169 Cal. Rptr. 12, 14(1980).A
provision in the statute that the prosecuting attorney 'shall' seek the advice of the department in determining whether or not to make the referral applies only after the prosecutor
first has decided that the case deserves referral. Id
3. CAL. PENAL CODE § 1000.12(b); see also Review ofSelected.1977 CaliforniaLegislation,9 PAC. L. J. 439,486 (1978). These provisions were enacted in an apparent response
to the increasing incidence of child abuse, and to the recognition that through psychological treatment and counseling, most child abusers can be rehabilitated successfully. CAL.
PENAL CODE § 1000.12 (incorporating 1977 Cal. Stat. c. 1130, §3, at 3630).
4. See generally CAL. PENAL CODE § 1000.13-1000.18. Chapter 804 is patterned
after the successful child abuse treatment program implemented by Sacramento County
five years ago. This program reports a very good nonrecidivism rate. The option of referral
encourages prosecuting attorneys to avail the suspect of this alternative. Successful completion of the program is a way to avoid economic hardship to the family while minimizing
the emotional trauma to the minor children involved. Telephone conversation with Gary
Mullen, Legal Consultant to Senator Ed Davis (August 17, 1983) (notes on file at the Pacific Law Journal).
5. Id §1000.13(a).
6. Id §1000.13(a)(1).
7. IM §1000.13(a)(2).
8. Id §1000.13(a)(3).
9. Id §1000.13(a)(4).
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other criteria for determining whether to grant a referral to the suspected
individual.1"
Chapter 804 further requires the probation department, or the county
department responsible for public social services, to monitor the progress
of the referred individual and to report to the prosecuting attorney at
agreed upon intervals.' If the referred individual successfully completes
the diversion program, 12 the department must notify both the prosecuting
attorney and the individual of that fact.' 3 Unsuccessful completion of the
counseling program 4 or subsequent involvment in a violent offense15
must be reported to the prosecuting attorney, who will determine whether
to implement prosecution for the violation giving rise to the referral. 6
Chapter 804 provides, however, that a statement by the suspected person
made to the department during the diversion program regarding the offense giving rise to the referral is not admissable in any future criminal ac17
tion or proceeding.
Finally, Chapter 804 states that the administrative costs of the referral
and the expenses of counseling must be paid by the person referred.' Administrative costs are limited to $100 for felony offenses and $50 for misdemeanor offenses.' 9 The ability to pay these costs is a factor that must be
considered by the department. 20 Consequently, indigent persons will not
be denied access to these counseling services.2
10. Id §1000.13(b).
11. Id § 1000.14.
12. See id § 1000.18 (counseling program may not exceed five years).

13. See id. §1000.14 (notice must be in writing). If suspected persons successfully
complete couseling programs, they cannot be prosecuted for the alleged offense giving rise
to the referral. Id § 1000.18.

14.
gram).
15.

16.
17.

Id § 1000.15 (includes failure to participate or to successfully complete the proId (against another person or for abuse or neglect of a child).

Id
Id.§1000.16.

18.

Id. § 1000.17 (costs are determined by the Department).

19.

Id.

20.
21.

Id.
Id

Criminal Procedure; recovering the costs of destroying
controlled substances and their precursors.
Health & Safety Code §§11470.1,11470.2 (new).

SB 1121 (Keene) 1983

STAT.

Ch931
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Support: Attorney General; California Highway Patrol
3
2
1
Existing law provides for the forfeiture, seizure, and destruction of
controlled substances4 found while enforcing prohibitions against controlled substances. 5 In addition, the law provides for the forfeiture,
seizure, and destruction of raw materials used in the manufacture, delivery, import, export, compounding, processing, or containment of controlled substances (hereinafter referred to as precursors) found while
enforcing prohibitions against controlled substances. 6 Under Chapter
931, a person who illegally manufactures, cultivates, or knowingly aids,
abets, or profits in the manufacture or cultivation of a controlled substance or a precursor may be forced to pay the costs of destroying those
materials in an action brought by a district attorney, county counsel, or
city attorney (hereinafter referred to as prosecuting attorney).7 Furthermore, these costs are recoverable before a criminal conviction is obtained
on the underlying offense.8 No action, however, may be brought or maintained under Chapter 931 against a person who has been acquitted of
criminal charges for conduct that may support an action for expenses if, in
the criminal action, the court has made a finding of factual innocence.9 To
be recoverable under Chapter 931, the expenses must have been (1)incurred while seizing, eradicating, or destroying the controlled substance
or the precursors,"0 and (2) proximately related to the manufacture or cultivation of the controlled substance by the defendant." Chapter 931 provides that in lieu of the available civil action, the prosecuting attorney may
obtain an award of expenses in the criminal proceeding upon a defendant's conviction of the underlying offense. 12 To obtain expenses in this
manner, the prosecuting attorney must file a petition 3 for recovery of expenses with the superior court in the county where the defendant has been

1.

CAL. HEALTH & SAFETY CODE §11475 (provision for forfeiture of controlled

substances).
2. Id. §§11471, 11473 (provision for seizure of controlled substances).
3. Id. §11474 (provision for destruction of controlled substances).
4. Id. §11007 (definition of controlled substance).
5. Id. §§11350-11383 (provisions for prohibition of use, sale, or manufacture of
controlled substances).
6.

Id. §§11470,11471,11474.

7.

Id. §11470.1(c).

8.
9.

Id. §11470.1(b).
Id. §11470.16); see also CAL. PENAL CODE §851.8(b) (defining factual innocence

as a finding made by the court in cases where an arrest was made but no accusatory pleading was filed). The court may in these cases, upon petition of the party involved, make a determination of factual innocence. Id
10.
11.

Id. §11470.1(e)(1).
Id. §11470.1(e)(2).

12.

Id. §11470.2(a).

13.

Id. §11470.2(b).
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charged with the underlying criminal offense. 14
Under Chapter 931, the defendant may admit or deny the allegations in

the petition for recovery of expenses. 5 If the defendant admits the allegations, the court shall enter a judgment for recovery of the expenses in-

curred. 6 On the other hand, if the defendant denies the allegations, the
petition must be heard promptly in the superior court in which the underlying offense will be tried.' The court has the discretion to (1)employ the

same jury that heard the underlying criminal offense proceedings, (2) select a new jury, or (3) waive ajury upon request of the parties. 8 Finally,
Chapter 931 states that when expenses are sought in a civil proceeding, the
civil penalty is supplemental and does not replace criminal prosecution
for violations of the law governing controlled substances.19
14. Id. The petition must allege that the defendant has manufactured or cultivated
a controlled substance in violation of the law, and that expenses were incurred while seizing, eradicating, or destroying the controlled substance or its precursors. Id. The court may
prevent the defendant from thwarting enforcement of thejudgment for costs of destroying
controlled substances and their precursors by issuing a temporary restraining order or a
preliminary injunction to prevent the defendant from transfering, encumbering, or pledging assets specified by a court while an action is pending or during trial. Id. §1 1470.1(g). The
provisions for issuance of a temporary restraining order or preliminary injunction apply
notwithstanding existing provisions for issuance of these orders. Compare id. §11470.1 (g)
with CAL. CIV. PROC. CODE §526. Furthermore, for the purpose of discharge in bankruptcy, a judgment for the recovery of expenses under Chapter 931 will be deemed a debt
for willful and malicious injury to another entity or to the property of another entity. Id.
§§11470.1(f), 11470.2(f); see also 11 U.S.C. §523(a)(6) (federal bankruptcy provision disallowing discharge of debts arising from willful and malicious injury); In re Howard, 6
Bankr. 256,257 (1980); In re Nance, 556 F. 2d 602, 611 (1977) (willful and malicious injury
defined as merely an act done deliberately and intentionally in knowing disregard of the
other party's rights).
15. CAL. HEALTH & SAFETY CODE § 11470.2(c).
16. Id.
17. Id. § 11470.2(d).
18. Id.
19. Id. § 11470. 1(h). The burden of proof on liabilityis satisfied by a preponderance
of the evidence in an action alleging that the defendant is a manufacturer or cultivator of a
controlled substance. The burden is one of clear and convincing envidence, however, if the
defendant is merely a person who aided or abetted, or who knowingly profited from the
manufacture or cultivation of a controlled substance. Id. §11470.1(d). The burden of proof
on the amount of expenses recoverable is satisfied by a preponderance of the evidence. Id.
§11470.1(d). Expenses incurred as a result of using the herbicide paraquat are not recoverable. Id. §11470.1(e)(1).

Criminal Procedure; controlled substances-sentence

enhancement

Health & Safety Code §11356.5 (new).
AB 1173 (Elder); 1983 STAT. Ch 716
Support: Department of Corrections; Department of Finance; Los
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Angeles County District Attorney
Under existing law, a person selling, transporting, importing, furnishing, or possessing for sale (hereinafter referred to as trafficking) specified
controlled substances1 or narcotics2 is guilty of a felony.' A person traf6
ficking in or manufacturing4 phencycidine5 also is guilty of a felony.
With the enactment of Chapter 716, the sentence of an individual convicted of one of these specified activities will be increased when the individual is shown to have induced another person to engage in these same
trafficking or manufacturing activities. 7 The amount of additional time is
based upon the value of the controlled substance8 involved in the transaction.9 A sentence is increased by one year in state prison when the value of
the controlled substance exceeds $500,000; by two years when the value
exceeds $2,000,000; and by three years when the value exceeds
$5,000,000.10
1. See CAL.HEALTH & SAFETY CODE §11007 (definition of controlled substance).
These substances include but are not limited to: opiates, opium and its derivatives, mescaline, peyote, tetrahydrocannabinols, methadone and pithidine. See id. §§11054(b), (c),
(d)(1 1), (d)(12), (d)(17), 11055(b), (c).
2. Id. §11019 (definitionof narcotic).
3. See id. §§11351,11352. Possession for sale of specified controlled substances or
narcotics is punishable by imprisonment in the state prison for two, three, or four years. Id.
§11351. Selling, transporting, importing, or furnishing specified controlled substances or
narcotics is punishable by imprisonment for three, four, or five years. Id. §11352.
4. Id §11017 (definition of a manufacturer).
5. See id. §11379.5. Phencyclidine is commonly known as PCP. R. LINGEMAN,
DRUGS FROM A TO Z, 209 (2d ed. 1974).
6. CAL. HEALTH & SAFETY CODE §11379.5. Selling, transporting, importing,
manufacturing or furnishing PCP is punishable by imprisonment for three, four, or five
years. Id.
7. Seeid §§11356.5,11379.5.
8. The value of the controlled substance is defined by Chapter 716 as the retail
price to the user. Id
9. Seeid
10. Id.

Criminal Procedure; probation for theft crimes
Penal Code § 1203.045 (new).
AB 592 (Sher); 1983 STAT. Ch 327
Support: California District Attorneys Association; California Peace

Officers Association; Department of Corrections; Department of Finance
Existing law prohibits the granting of probation to specified persons,'
1. CAL. PENAL CODE §§ 1203(e), 1203.06 (persons ineligible for probation).
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except in unusual cases when the interests ofjustice would best be served.2
Chapter 327 prohibits the granting of probation to any person convicted
of a theft crime involving an amount exceeding $100,000. 3 As a result, existing enhancements operate to increase penalties for these property
crimes.4 The prohibition, however, does not apply when the interests of
justice are best served by granting probation.'
2. Id.
3. Id § 1203.045(a). The fact that the theft exceeded $100,000 must be alleged in
the accusatory pleading, and either admitted by the defendant in open court, or found to be
true by thejudge orjury. Id § 1203.045(b).
4. Id. § 12022.6(b) (any person who intentionally takes property in the commission or attempted commission of a felony, and the loss exceeds $100,000, will be sentenced
to an additional term of two years beyond the punishment prescribed for the felony of
which the defendant has been convicted).
5. Id § 1203.045(a). In cases when probation is granted under this provision, the
court must specify on the record the reasons why that disposition best serves the interests of
justice. Id. § 1203.045(c).

Criminal Procedure; arson-probation
Penal Code §1203 (amended).
SB 76 (Johnson); 1983 STAT. Ch 1063

Support: California Chamber of Commerce; City of Los Angeles; Department of Corrections

Opposition: Department of Finance

Under existing law, courts have the authority to grant probation' to
persons convicted of arson.2 Probation, however, is precluded under specified circumstances unless the case is unusual and the interests of justice
would best be served by granting probation.3 With the enactment of
Chapter 1063, probation must also be deniedtopersons (1)convicted of in1. CAL. PENAL CODE § 1203(a) (definition of probation).
2. A person is guilty of arson when the person willfully and maliciously sets fire to
or burns or causes to be burned any structure, forest land, or property. Id §451. See Review
of Selected 1979 CaliforniaLegislation, 11 PAC. L. J. 412 (1980) (discussion of comprehensive changes in California arson law). When the penalties for arson were increased m 1979,
certain supporters of the legislation apparently requested mandatory sentencing without
probation or parole, but the request was denied. Wilkinson, California'sNewArson Law:.A
Weaponfor the War on Arson, 4 CiuM. JUST. J.115, 140 (1980).
3. See 1982 Cal Stat. c. 1282, §2, at..._ (amending CAL. PENAL CODE § 1203(e)).
Except in the unusual case where the interests ofjustice would best be served by a grant of
probation, probation is not granted to a person who (1)was armed with a deadly weapon
while committing arson; (2) used or attempted to use a deadly weapon in perpetration of a
crime; (3) willfully inflicted great bodily injury or torture in the commission of a crime; (4)
has twice been convicted of a felony; or (5) has previously been convicted of a specified felony. CAL. PENAL CODE § 1203(e).
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tentionally4 inflicting great bodily injury5 in the commission of arson, 6 or
(2) guilty of intentionally setting fire to, burning, or causing an inhabited7
structure or inhabited property to burn. 8 Probation may still be granted,
however, if the case is unusual and the interests of justice would best be
served by granting probation.9

4. The crime of arson does not require a specific mental state. People v. Nance, 25
Cal. App. 3d 925,930, 102 Cal. Rptr. 266,269 (1972). When the definition of a crime refers
to the defendant's intent to do some further act or achieve some additional consequence,
however, the crime is deemed to be one of specific intent. People v. Hood, I Cal. 3d 444, 457,
462 P.2d 370, 378, 82 Cal. Rptr. 618, 626 (1969). But see Young, Rethinking the SpecifcGeneralIntent Doctrine in California CriminalLaw, 63 CALIF. L. REv. 1352 (1975), and
Roth, Generalvs. Specific Intent: A Timefor TerminologicalUnderstandingin California,7
PEPPERDINE L. REV. 67 (1979) (criticizing the specific intent-general intent dichotomy).
5. See CAL. PENAL CODE § 12022.7 (definition of great bodily injury).
6. See id § 1203(e)(9); see also id §45 l(a) (arson that causes great bodily injuryis a
felony punishable by imprisonment in state prison for five, seven, or nine years).
7. See id. §450(d) (definition of inhabited).
8. See id §45 l(b) (arson that causes an inhabited structure or property to burn is a
felony punishable by imprisonment in state prison for three, five, or seven years).
9. Compare CAL. PENAL CODE § 1203(e)(9) with 1982 Cal. Stat. c. 1282, §2, at
(amending CAL. PENAL CODE § 1203).

Criminal Procedure; enhancement of sentences for kidnapping
Penal Code §667.8 (new).
SB 859 (Watson); 1983 STAT. Ch 950
Support: California Peace Officers Association; Department of Finance; Los Angeles County District Attorney
Opposition: American Civil Liberties Union; California Attorneys for
Criminal Justice; State Public Defender

Under existing law, persons' convicted of a felony may have their prison
sentences enhanced under certain circumstances. 2 Chapter 950 mandates
an additional three year prison term for persons convicted of a specified
1. CAL. PENAL CODE §7 (definition of person).
2. Id § §667 (imposes a five year enhancement for each prior conviction), 667.5(a)
(three year enhancement for subsequent conviction of specified violent felonies), 667.5(c)
(definition of violent felony), 12022.3 (three year enhancement for use of deadly weapon;
two year enhancement for possession of a deadly weapon in the commission of certain scx
offenses), 12022.5 (two year enhancement for use of a firearm in the commission or attempted commission of a felony), 12022.7 (three year enhancement for inflicting great bodily injury during the commission or attempted commission of a felony), 12022.8 (five year
enhancement for the infliction of great bodily injury during the commission of certain sex
offenses), 12022.6 (a one or two year enhancement if valuable property is taken, damaged,
or destroyed in the commission of a felony). See generallyid. §1170.1 (formula for determining maximum sentence, including principal term, subordinate term, plus any enhancements).
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sex offense3 who kidnapped4 their victims to perpetrate the offense.5 This
enhancement is to be distinct and in addition to the punishment pre6
scribed for the sex offense.
3.

See id §§261 (rape), 264.1 (rape by force acting in concert), 286 (sodomy), 288

(lewd or lascivious acts with a child under 14 years of age), 288(a) (oral copulation), 289
(penetration of genital or anal opening with a foreign object).
4. Id. §207 (definition of kidnapping).

5.

Id §667.8.

6.

Id. §1170.1(i) (for a violation of a specified sex offense, the number of enhance-

ments that may be imposed is not limited, and each enhancement is a full and separate
term).

Criminal Procedure; concealed weapons-sentencing,

registration

Penal Code §§ 12020, 12076 (amended).
AB 582 (O'Connell); 1983 STAT. Ch 1129
Under existing law, persons are guilty of a misdemeanor for carrying a
concealed firearm1 upon their persons or within a vehicle under their control or direction3 without a license.4 With the enactment of Chapter 1129,
persons convicted of carrying a concealed weapon on their person must be
punished by imprisonment in the countyj ail for a term not exceeding one
year, a fine not exceeding $1000, or both.5
In addition, existing law provides that any person convicted of carrying
a concealed weapon, who previously had been convicted of a crime
against persons or property, or a violation involving dangerous drugs, is
guilty of a public offense.6 A violation of this provision under prior law
was punishable by imprisonment in the state prison or the countyj ail for a
term not to exceed six months, a fine not to exceed $1000, or both imprisonment and a fine.7 Chapter 1129 increases the possible length of imprisonment in the countyj ail to one year. 8
Existing law requires that the sale of any firearm capable of being conI.

CAL. PENAL CODE § 12001 (definition of firearm). Id. § 12025(a) (concealable

means capable of being concealed upon the person).
2.
3.

Id. § 12025(b).
Id. §§12025, 12025(a).

4. See id § 12050. Upon proof that (1)the person applying is of good moral charac-

ter, (2) that good cause exists for the issuance, and (3) that the person applying is a resident
of the city or county, the sheriff of the county or chief of the municipal police may issue a

license to carry a concealed pistol, revolver or other firearm. Id

5. Id.
6. Id. §12025(b).
7. 1982 Cal. Stat. c. 136, §8, at 676 (amending CAL. PENAL CODE § 12025).
8. Compare CAL. PENAL CODE § 12025 with 1982 Cal. Stat. c. 136, §8, at 676
(amending CAL. PENAL CODE § 12025).
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cealed upon the person be registered.9 Under prior law, if the Department
of Justice determined that the purchaser resided in a district other that
that in which the sale was made, the Department was required to forward
a copy of the sales registration upon receipt to the head of the law enforcement agency"0 in the district in which the purchaser resided." Chapter
1129 deletes that requirement.12
9. CAL. PENAL CODE § 12076(a) (purchasers are required to sign the register, and
to give their residence address and date of birth); see also id.§ 12050.
10. 1982 Cal. Stat. c. 327, § 129, at 2005 (amending CAL. PENAL CODE § 12076) (the
head of the municipal police department, or if none, the sheriff of the county in which the
purchaser resides).

11.

Id

12.

Compare id. with California Ballot Pamphlet, General Election, November 2,

1982, at 70. Proposition 15, the gun control initiative, which suggested deletion of this registration requirement, failed passage in the November 2, 1982 election. The Sacramento Bee,
Nov. 3, 1982, at 3, column 5.

Criminal Procedure; rewards-hospitals
Penal Code § 1547 (amended).
AB 530 (Davis); 1983 STAT. Ch 28
(Effective May 6, 1983)

Support: Department of Finance; Los Angeles Cedar-Sinai Medical
Center
Existing law permits the Governor' to offer a reward for information
leading to the arrest and conviction of persons who have committed specified crimes.2 To protect the safety of persons in hospitals,3 Chapter 28 authorizes rewards for information concerning the burning or bombing of a
private hospital4 or a public hospital housed in a private facility.5 In the
case of a private hospital, the state reward may be offered only if the hospital, or a donor on behalf of the hospital, also offers a reward.6 The state's
reward must not exceed the total amount offered by the hospital or donor,
or $10,000, whichever is less. I
1.
2.

CAL. PENAL CODE § 1548(a) (definition of Governor).
Id § 1547(a) (authorizing rewards and specifying the crimes for which informa-

tion may be rewarded). The reward may not exceed $10,000. Id. The reward may be paid
only when the person who has committed the specified crime has been convicted. Id. §
1547(b).

3.

1983 Cal. Stat. c. 28, § 2, at

4.

CAL. PENAL CODE § 1547(a)(6).

5. Id §1547(a)(5).
6. Id § 1547(a)(6).
7.

Id
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Criminal Procedure; judicial council-rules of court
Government Code §68511.5 (new).
SB 1118 (Keene); 1983 STAT. Ch 970
Support: Attorney General; Department of Finance; State Public Defenders
Chapter 970 requires the Judicial Council to establish rules of court regulating the selection of counsel appointed to handle criminal appeals of
indigent defendants.' These regulations, however, do not apply to the appointment of the State Public Defender responsible for criminal appeals.2
In developing these rules, which are applicable in all appellate districts,
the Judicial Council must consider the following: (1)the need to screen eligible appointees, 3 (2) the need to match the skills and experience of an attorney with the demands of the case, and the process by which this
matching may be done,4 and (3) the need to evaluate an attorney's performance before assigning the attorney to another case. The Judicial
Council is required to consult with local bar associations and the Office of
the State Public Defender in developing these rules,6 which must be
promulgated no later than January 1,1985. 7
1. CAL. GOV'T CODE §68511.5. Chapter 970 states that the rules of court adopted
pursuant to this provision must not require the Office of the State Public Defender to handle cases in excess of its budgeted capacity. 1983 Cal. Stat. c. 970, §2, at.
2. CAL. GOV'T CODE §68511.5.
3. Id
4. Id
5. Id
6. Id.
7. Id

Selected 1983 CaliforniaLegislation

CriminalProcedure

Pacific Lav JournalVol 15

